MIHICTEPCTBO I0CTHUN YKPATAHM
CERPETAPIAT YIIOBHORAYXKENOTO
¥ CHPABAX €BPOILICHROTC CYAY 3 TPAL / 110_,1_11[,11

CEPEK/IAJ ABTEHTHIGHA /
I
W00 09 2028 . QLL f

T T - =
O
| O T -

T

EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE L'HOMME
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CIPABA «JL.T.IPOTHU YKPATHI»
(CASE OF L.T. v. UKRAINE)

(Basiea Ne 13459/13)

PINIEHHSI

~

IL1 cT. 6 (xpuminansuuit aciexr) ra mn. «c» 1. 3 cr. 6 + Cripase/UlBHiA PO cripasH
CYZOM * 3aXHCT LIJISAXOM lajlallist 11pasosof jotomory « Kpuminaliblic nposaioketins oo
sassuMUi mpusBesio o 1 rocnitanizaiii Jio ncuxiatpuuioro 3axiajpy ¢ 3acTocoBHiCTDb
KpUMiHanLHoro acnekry crarri 6 « HeoGrpynrosane Bupanchis 3assinil i3 3amd cyuy
nepwof ilcTauuil 1o miaTBepKeHHs 1T NCUXIUNoro posnafy LUM CYAOM, Y pe3ylibTarti
4Oro BOHA He MaJla MOMKIMBOCTI OCKapXKHTH npey’sisjieHi i oOBUIlyBaueH s Ta BUHHEHH
1e10 3n0unHy * HesgificHenns cynom nepuuol iiictaniil ouiiky 3/aTHOCTi 3asiBHUL OpaTi
y4acTh y po3misii crpasd  3asBiulll Takok Oyia rosGasiielia iHWIMX NpoLcCyalbIIMX
npas * [Ipusuauena aepxanolio Mpasosa AONOMOIrda Malla cepiiosni ra sizii nejoniky i
3apAasna IIKOJIM MpaBaM Ta iirTcpecam 3asBHMIL ¢ Bincyrnicts najexioi peressiocti 3
Goky napjonajgLHMX cyuiB y 38°43Ky 3 1M ¢ [forpu Gaskanrist sassimiti ancisiiiina cxapra
nojana He OyJa, pilleHist po NoJlalus Takol Ckapri OYJIO HOBHICTIO 3aJIHIICHO 11a PO3CYIL
NpY3NaYeioro  Aepkarolo 3axuciuka *  3rigno 3 BinoBiuMM  HalioHaNLIiHMM
3aKOIOJABCTBOM OOBMITYBAUCHHIH 1IC MAC [Tpara 0cOOMCTO 1MojlaBaTH aneisitiiiny ckapry na
YyXBaly Yy KpHMinaJbHOMY NpOBaJDKEHHI MPO 3acTocyBallllsl NPHMYCOBUX 3aXouis *
BigcyrHicTs Hanekuoro oOrpyHTyBallils JUIS 1ICHAJ@alis 3asBIMII MOXKIHMBOCTI TNOAATH
anesistiifiny crkapry oco6ucro ¢ [Topylera saralibiia CIPaBCIUIMBICTL TPOBADKCIHIIS

[Miarotosneno Cekperapiatom. He ¢ oGos’si3cosiim st Cyjy.

CTPACHYPI
06 uepsist 2024 poxy

OCTATOYHE
06.09.2024

Lje piwenns 7/a6yﬂo cmaniycy ocmamounoz2o 8ionogiono 0o nynxmy 2 cimammi 44
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¥ cnpagi «JI.T. nporu Ykpainm»

E€spomneicekuii cyx 3 mpas oauau (I1°sTa cexis), 3acifaiouu najuaroio,
JIO0 CKJIay SIKOI YBIAIILIA:

Marriac U'yitomap (Mattias Guyomar), I'onosa,
Jlamo Yanrypist (Lado Chanturia),
Mapriusin Mitc (Marting Mits), )
Credauni Mopo-Bixcrpom (Stéphanie Mourou-Vikstrém),
Mapis Enoceri (Maria Elésegui),
Karepxina IlimauxoBa (Katerina Simdckovd),
Muxona I'natosebkuit (Mykola Gnatovskyy), cyooi,
ta Bikrop Conoseituik (Victor Soloveytchik), Cexpemap cexyii,

3 OTTISY Ha:

3agBy (Ne 13459/15), sxy 07 6epesus 2015 poxy nmonana go Cyay npotu
Vkpainn ma migcrasi crarri 34 KonBeHUil mpo 3axucT IpaB JIOJMHH 1
OCHOBOIIOJIOKHUX ¢BoGOoN (mami — Kowusenris) rpoMaisHka YKpail,
naui JI.T. (nani — 3assuuiis);

pIlIEHHs HE PO3TOJIOILYBATH 0CO0Y 3asiBHUII I'DOMAICHKOCTI (ITyHKT 4
[IpaBuna 47 Pernamenty Cyny);

pimrernst moBimomutH VYpsin YxpalHm (naii — Ypsix) Opo CKaprua 3a
TIIIYHKTOM «€» MyHKTY 1 Ta mynkrom 4 crarti 5, crarrero 6 Komsenmil i
crarreio 2 IIporokony Ne 7 o Kongenuii, a Tako>x BU3HATH PEIITY CKapr y
3asBl HEIPUHHSI THAMY,

3ayBa)XKEHHsI, IOJAHI YpPsyIoM JepXKaBU-BIAIIOBLada, Ta 3ayBaXXCHHI,
MTOJIaH1 3asBHUIICIO Y BIANOBLAE;

IHMCEMOBI KOMEHTapi, [ojaHi Heypsmosoio opramizamiero «Validity
Foundation — Mental Disability Advocacy Center», sKkili ToroyacHuin
ronosa IT’saroi cekmii HamaB JO3BLI BCTYIMHUTH y IIPOBAJUKCHHS B SKOCTI
TPETHOI CTOPOHH;

e 0OTOBOpeHHs 3a 3aynHeHUME aBepuMa 14 tpasis 2024 poxy

[IOCTAHOBJISE TAKE PINIEHHS, 10 OyJIO yXBAJCHO ¥ TOM ACHb:

BCTVII

1. CupaBa, TOJIOBHUM YHHOM, CTOCYETHCS CKapryl 3asiBHHUIII 3a CTATTEIO 6
Konsennii Ha HecnpaBeIUBICT, KPUMIHAIBGHOTO IIPOBA/DKEHII OO0 Hel,
K€ TPU3BEJIO [0 YXBAICHHS pIICHHS [Ipo IOMIMEHHs 11 10
[ICUX1aTPUYHOTO 3aKJIay.

OAKTH

2. SasBHuus Hapojmmacs y 1982 pomi Ta mpoxusae B M. [lonrasa. [i
npenctasisas nmaH O. JIeBuNbKUll, FOPUCT, SKHH IpakTUKye y M. KuiB.

3. Vpsn mpexncraBisia Woro YIOBHOBaXXKCHHM, Ha OCTaHHIX erTamax
npoBapkeHHs, nari M. Cokoperko 3 MiHicTepcTBa IOCTHILI.
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4, dakT¥ CIpaBH MOXYTH OYTH y3arajabHEH1 TaKMM YHHOM.

I. KPUMIHAJIBHE ITPOBAJDKEHHS OO0 3ASIBHULII

5. 13 nucrtomama 2013 poxy H., npyxXuHa 4UONOBIKa, $KOro, SK
CTBEpDKYBAIOCS, IIE€peciifyBaja 3asBHUIl, [Oojala 3asBy MO Miminii,
CTBEPIDKYIOUHM, IO 3asABHUIM Hamaina Ha Hei Ha BYJIHI, BHACHTIJIOK YOrO
BOHA OTpUMAala CHHII Ha oOiwyui Ta crpaxiana Bix 6omo B mmui. Byno
HOPYIICHO KPUMiHATHHE IPOBAMKEHHS.

6. 30 ciuns 2014 poky B mpucyTHOCTI K. (O€30IUIaTHOrO 3aXHMCHUKA,
SKOTO 3aly4dB CIigYuii) 3agBHULI OyJI0 Hpex’ sSBICHO OOBMHYBAYCHHS B
YMUCHOMY HaHeceHHi H. Nerkux TijIeCHUX YMKOIMKEHb, 8 TAKOX JOMUTAHO.
Bomna 3anepeuniia HaHeCEHHS OYIb-AKUX TUICCHUX YIIKOMKEHb H.

7. Tlix 4ac po3ciijyBaHHS CIIAUUil JOIMTAB MOTEPIITy TAa CBIIKIB, a
TAKOX IIPOBiB BiATBOpeHHs OOCTaHOBKM Ta OOCTaBHH IOl Oe3 ydacTi
3agBHMIN. BiH TakoX CKJIaB IIOCTAHOBY IpO IPH3HAYCHHSA CYNOBO-
ICUXiaTpUYHOI €KCIEPTH3HM IICHXIYHOrO CTaHy 3afBHMII Ha MOMEHT
BUMHEHHs KpPUMIHAILHOrO [paBONOpYIIeHHs Ta HeoOxiamocri il
[IPEMYCOBOT'O ICUXIaTPUHIHOTO NiKYBaHHS.

8. 05 uepsus 2014 poxy micis IPOBEACHHS CTAIlOHApHOI CYIOBO-
HCHXI1aTPUYHOT EKCIIEPTH3M 3asBHUII KOMicis IICHXiaTplB KOMYHAILIOIO
sakmamy «JIHinpoBchKa KiiHi4HA mcuxiarpuyna Jiikapms» J{HinpoBchKoI
obiacHol pamu» cxiana akt Ne 120, B sxoMy 3asuayuiia, 110 3asBHULLI
cTpaXiana Ha napaHoinHy mmsodpenioo, mwo possisuiacs y ¢opwmi
€pOTUYHOTIO MApeHHS, SKE CYIpPOBOLKYBAIOCH E€POTHYHHMM TIYMAYCHHSIM
Mofiif, IMo BiAOyBAIMCA; AHOMAIBHUMM EMOIIHHMME peakKiisMu 3i
3HIDKEHHSM IIOpOTy arpecil; i miAmopsaaxyBaHHSIM BChOTO 11 YKIIAAY JKHUTTS
MasyHUM ifesaM 1 peaisaril mux inei. Excrieprsm minum BHCHOBKY, IO
3asgBHUIS Oyjla HE3JaTHOIO YCBIIOMIIIOBATH Ta KOHTPOJIOBATH CBOI Mii, a
TakoXX Oyjla HeMi€3Nardolo sK MiJ Yac BYMHEHHS KPHMIHAILHOIO
IpaBONOPYIIEHHs, TAK 1 IijJ 9ac OIMHKH II CTaHy, i 32 CTAHOM 310pOB’s
noTrpebysana IOMIIEHHS 0 IICHXiaTPUYHOIO 3aKiIaiy 31 3BHYAWHUM
HATJIAOM. 3TiZHO 3 TBEp/PKEHHSMH 3asBHALI BOHA HE OTPHMala KOO
aKTy 1 misHajacs Opo BHCHOBOK EKCIEPTiB JIMIIE IIJf 9ac IOJAbIIoro
CYZIOBOTO PO3TIIANY.

9. 24 uepmus 2014 poky y KIONOTamHi, IojaHoMy HO0 KuiBchbkoro
paiionroro cyay wicra [TomraBm (nanmi — paloHHHMH Cyxa), NPOKYpoOp
BHCYHYB 3adBHHII OOBMHYBAueHHs B YMHCHOMY HAHCCEHHI JIETKUX
TIIECHUX YIIKOIDKEHDL 1 IIPOCHB pallOHHMM Cyl yXBajMTH DPIIIEHIs IIPO
3aCTOCYBAHHS IPUMYCOBHX 3aXOZiB MEIMYHOrO XapaKTepy y BHIJILII
rocritanizamii 3ajdBHAL] IO NCHXiaTpHYHOro 3aKiafy, sK Ilepeadadanocs
crarreio 94 KpuMiHanbHOTO KOJEKCY Y KpaiHH.

10. Toro x pus cmiguuil Hanas K. 03BUI Ha O3HAWMOMIICHHS 3
MarepiajlaMyd CIIPaBH.
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11. 03 munus 2014 poky paltoHHMIA CyJ MPOBIB HiATOTOBYE 3aCLIaHHA Y
crpasi. 3assauig i K. Gynwe mpucyTHi. 3riHO 3 TBEpUKCHHSMHU 3asBHHIIL
BOHA Jli3HaJIACs MIPO Iie 3aCiflaHHs i IepeganHs CIpaBy 10 CyAy 3 IOBICTKH,
otpumanoi Hero 02 yumus 2014 poxy. Toxi BoHa Ge3ycHilmo namaranacs
sp’s3arcs 3 K. [licig 3acigamus, mip wac sikoro Boma Jisnaracs, mo K.
O3HaHOMHUBCS 3 MarepiajaMy CIpasy 3a 11 BiACyTHOCTI i He moBimoMuB ii
Opo e, BOHA crpo0yBaia OOroBOpPUTH 3 HHM IIO CHTYaIlo, aje BiH
Bi/IMOBHBCS CIIBIPANIOBATH, 3a3HAYWBINM, IO BOHA MOIVIA HaWHATH
IIPUBATHOT'O 3aXUCHUKA, SIKIIO Oyia He3aJ0BOIeHa HOro IOBENIHKOIO.

12. Toro x musa, 03 muoues 2014 poky, 3adBHHIS 3BEpHyIacs IO
palloHHOTO cyay 13 3as{BOIO NP0 HAJaHHsS i JO3BONY Ha IOCTYI JO
MarepiaiiB KpUMiHAIBHOrO MPOBAKEHHS, SKi 3HAXOXMINCS Y CYAl, Y TOMY
9UCI JI0 KJIOIOTAHHS MPOKypopa Ta Oyab-KHUX CYIPOBIIHHX MaTepiajis.
Bona He oTpumaina BiIIOBiI.

13. 04 ynunmas 2014 poky 3assHuis 3BepHynacs 1o llonraBchbkoro
MICIIEBOTO IIEHTPY 3 HaJaHHs 6e30IUIaTHO BTOPUHIIOL IPaBOBOT JIOIIOMOTH 3
KJIONOTAaHHAM npo 3aminy K. iHIMM 3aXMCHHUKOM, CTBEP/DKYIOYHM, IO BIII
NIisB BCyTieped il iHTepecam.

14. Toro x nHs 3assBHULS 3BEpHYJIACSI OO IPOKYPAaTypH 3 KIIOIOTAHHIIM
JIO3BOJIUTH 11 O3HAMOMUTHCS 3 MaTepiallaMi KPUMIHAIBHOIO I1POBaJRKEHIIs
ON0 Hel Ta HaJaTH MOXIIMBICTL 3po0uTH HOTOKOIIT JOKYMCITIB, SIKI B
HpoMy Mictmnmcst. Y Bigmorimi Bix 07 ymmmst 2014 poky npoxyparypa
[TontaBcpkoi o6acTi 3a3HavMia, IO 3aABHULS Maja MisiTM 49epe3 CBOIO
3aXWCHHKa, OCKIIbKM BOHa Oyiga 0co00r0, mojo skoi Oyno momamno
KJIOIIOTaHHS [P0 3aCTOCYBAHHS IPUMYCOBHX 3axO[iB MEIHYHOI'O
XapakxTepy.

15. 08 nmumas 2014 poky 3agBHULSE TOCKapKWIacs 40 ParoNHOro cyuy
Ha OesmismmpHicTs K. 1 BigcyTHICTH CHIBHIpAlll, @ TAKOX KJIOlIOTaa IIpo
npusHaueHHs I# IHIIOro 3axucHUKa. DBoma Takox Iojajna 3asBy,
OCKapXXyIOYH BUCHOBOK CYyJIOBO-TICHXIaTPUYHOI CKCIIEPTU3U Ta BHMararodu
IIPOBEICHHS HOBOI CYXOBO-TIICUXIATPUYHOI €KCIICPTU3H.

16. 09 mumas 2014 poky palfoHHMI CyI IIPORBIB 3acifaHils y CIpaBi.
3asBHULIO IpeacTaBisuia HoBuM 3axucuuk Jl., sika Oyia IpusnaycHa
08 numas 2014 poky 3amicrs K., skuii 3axBopis. 3rigao 3 maganum Cyuy
odimiliauM aynio3anucoM 3acijiaHHs, Ha IMOYATKY 3acifianfs IIPOKypop
IIPOCHUB CYJ PO3MJISSHYTH CIPaBy 3@ BIACYTHOCTI 3asBHUIU Yy 3B 53Ky 3 THM,
10 HEIIOBHOJIITHIA CBiJIOK OOSIBCS MPUUTH 10 CyAY JUIS HaJaHHs IIOKA3aHb,
OCKLIbKH TOOOIOBaBCSA 3a CBOE XHUTTA Ta 370pos’s. llocmmaroumcs na
crartio 512 KpuMiHaIGHOrO NpoNecyalbHOTO KOJICKCY YKpainum (AMB.
nyHKT 39), IPOKYypop CTBEPIKYBAB, IO NPUCYTHICTH 3asBHANI He Oyra
000B’s13K0B010. []. 3a3Havma, 1[0 BOHA HE MOIJIa BUCIIOBUTH CBOIO TYMKY 3
IIbOTO IIMTAHHS, OCKUIBKM Ie He Oaumna Mmarepiayliz CIpaBd, a TOMY
IPOCHIIAa CYA HaNaTy i Yac Juist 0O3HaHOMIICHHS 31 cripaBolo. Paiolnui ¢y
3aI0BOJIBHUB KJIOTIOTAITHSL MPOKypopa Ta 3000B’s3aB 3aABIUIIO 3aJIUIIATH
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3ai cyny. Cy[ yXBaluB, [0 OCKUIBKH y CIIpaBi Opaii y9acTh HCTIOBHOJITHI
CBIIKM Ta cCIpaBa CTOCYBajacs 3aCTOCYBAHHS IIPAMYCOBHX 3aXOJiB
MEQUYHOrO XapakTepy, MPOBAKEHHS MaO0 MIPOBOAUTHCS 32 BiJICYTHOCTI
3asBHULL, a il iHTepecH Majia MPECTABIATH il 3aXUCHHUK.

17. IotiM cymas BHPINMB BigKIacTH 3acigaHHs 10 14 munmg
2014 poxy, abm wmamartu J[. wac s O3HaHOMIICHHS 3 MarepiajaMu
npoBapKeHHs. BoaHouac cyans npocus Jl. e moB1IOMIISITH 3as4BHHUIIO IIPO
JIaTy HacTyIHOro 3acinanHs. Y Bimmosias JI. cTBepmxKyBaia, 1o Ie Oys ii
000B’ 30K IOBIMOMHUTH CBOTO KJIIEHTA NMPO 3aCilaHHA, CyAIs XK 3alCBIMB
J1., mo Big He Oyae 3amepedyBaTy, SKIO 3asBHHUINO He OyAe IMOBLIOMIIEHO
IIpO 3acCiaHHA.

18. 10 smumug 2014 poxy 3asBHUIM NOJaja NUCHEMOBE KIIOIMOTAHHS HO
PafOHHOIO Cyy IIpO JOCTYI JI0 NOKYMEHTIB 3 MaTepialiB CIIpaBH, Y TOMY
YUCIl aKTy CyHoBO-TicuxiaTpuyHOoi ekcreptu3u. llocmmaroumch Ha cBOE
xrmonotauHs Bix 04 munas 2014 poky, Boma 3asHayuila, (O IIPOKYpOp
BiZIMOBUB 1M y HajaHHi JOCTYIY, 1 BKazaia, o BoHa Oaxana 6 OCKapXuTH
nei akr a0 cyay. B Marepianax copaBM BiACYyTHS BIAUOBIAL Ha 1€
KIIOTIOTaHHS.

19. 14 numus 2014 poxy paitoHHWMI CyA NpPOBIB CyHOBE 3acijaHHs Y
LPUCYTHOCTI NPOKypopa, morepriiol Ta J{. 3asBHUINO HE IIOBIOMIIIA IIPO
saciganns. Palfonnuii cyJl 3aciyXaB IIOKa3aHHs I[TOTepIIol Ta CBIIKIB
CTOPOHM OOBUHYBaueHHs. BIH TaKOX BUBYMB aKT CYHOBO-TICHXIaTPHHHOI
excreptusu Bix 05 gepshsa 2014 poky Ta po3ryBHyB iHII goKymeHTH. J[. He
OCKapKyBaJia JIOITYCTUMICTE JKOJHOTO 3 JOKAa3iB i He BHCYyBasia XKOJIHHUX
3alepedcHh 4M 3ayBaKCHb. Y CBOIM 3aKIIOYHIH IIPOMOBI, $Ka TpHBalla
IpHUOJIU3HO ABAALATE YOTHPH CeKyHIu, []. cTBeppKyBala, 1o Boua He Mala
YOro JOJATH i TAKOXK 3a3HAuMia, 0 3 Oy Ha ii 0coOMCTHH IOCBin
CHUIKYBaHHS 13 3asMBHMICIO T4 BHCHOBOK CYJIOBO-IICHX1aTPHYHOI
eKCIICPTHU3H, BOHA 3ajIUIlala YXBaICHHS PILICHHS Ha PO3CYJL CYLy.

20. Toro  JHS patOHHUHN CyJ MOCTAHOBUB yXBally. BiH BCTAalOBHB, 110
3aABHUI BYMHMIIA 3JIOYMH y BUIJBIAL yMUCHOTO HaHeceHHs H. Tinmecmux
yIKo/KeHb, Ha mifgcrasi akTy CymoBO-TICHXiaTpu9HO! EKCIIEPTU3H Bij
05 uepsus 2014 poxy CyJI TAKOX BCTAHOBUB, IO 3aSBHHUILL He Morna Oyru
NPUTATHYTA O  BIANOBIMANGHOCTI 32  BIANOBiIHE  KpHMINAJbHE
NpaBoIOpymends 1  morpedyBajia  [PUMYCOBOIO  JHKYBaHHA Y
HCHUXiaTpUYHOMY 3aKiaji 31 3BMuYalHMM HarISLIOM. YXBala IifIsraina
OCKap>KEHHIO IIPOTAIOM TPUIISTH JHIB.

21. JI. He mnopana aneJsIidHy ckapry Ha yxBainy BULL 14 jwrnis
2014 poxky.

22. 16 mamus 2014 poky 3asBHHULSA 3BEPHYIACS JO PAtOHIOro Cyxy 31
CKaproio, o BOHa He Oyna IOBIJOMIEHa IPO Yac 1 Jlary 3acifjamusd, 1
mpocuia Hagatw komiio yxBanu B 14 smmmas 2014 poxy. 30Kpema,
3asBHUIS CTBEPDKYBaja, [0 HE 3HAJA IPO ITOCTAHORBJICHHS yXBand y il
copasi o 15 jymmus 2014 poky, mo tenedonmoro j3sinka sin ., ska
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nosicHuNa iif, 110 3aXUCHUK cama He 3Hajia 3a3Jajerifb [Ipo AaTy 3acifianus,
a TOMy He MOrjia IOBIIJOMUTH 3asBHUIO IPO 3acifaHHsA. 3a KJIOIOTAHAM
3asiBHUII it Oyiia HajicIaHa KOs yXBaIy.

23. Sk BuruiMBae 3 BUMOrH 3asBHHI 3a crarreio 41 Konsenmii (mus.
nyHKT 86), 23 mumas 2014 poxy BoHa yKiaja AOTOBIp HPO HaJaHHI
IIpaBOBOI TOMTOMOT'H 3 OOpaHKM HEIO 3aXMCHUKOM, TaHoM JIeBUIBKUM (SIKHAH
mi3Hime craB ii npeacrasaukoM y Cyi (auB. myHKT 2). 3riJHO 3 BUMOraMu
3aBHMII WIOAO chpaBeuMBoOi caTucdakmii, el 3axMCHUK HajaBaBp IH
JIOTIOMOTY Y CKJIaJaHHI aleNsmifiol ckaprd Ha yxBaldy Bin 14 munns
2014 poxy. V cBOIX 3ayBa)KE€HHSX Y BIAMOBIAL Ha BHUMOTH 3asBIIMII LIOHO
cnpaBeauBoi carwcdaknii, Ypsa TMOCTaBUB Il CYMHIB CyMy, sKa
BUMArajacs, 3asHAYMBIUM, infer alia, IO 3aXWCHUK HE BUCTABIAB 14
paxyHKy 3a Taky gonomory jgo 2023 poky, TO6TO yIpOJOBK JEB’SITH POKIB
IiCNIsE CTBEPIUKYBAaHOTO HAJIAHHS ITOCIYTH, TOAL SK JOTOBIp IPO HaiaHms
npaBoBoi gomomoru Bix 23 mumnsg 2014 poky mnepenbauas, IO BIH Masp
HAJaBaTH MIOPIYHAN aKT BUKOHAHUX POOIT.

24, 28 munuas 2014 poky 3asBHHUIIL 3HOBY 3BEpHYJIAacs IO PaHOHHOTO
Cyay 3 KIOIOTaHHsSM WpO HamagHs 1 JocTymy IO Marepiams
IIPOBaDKEHHS, 3a3HAYMBILH, 10 11 IIOIIEPE/IHI KIOIIOTAHHS 3ayInImuimcs 6e3
BiIIOBiAi. BoueBup, 11e Oyo 6e3ycminHo.

25. 12 cepuus 2014 poky 3asBHHII OCOOHMCTO IIOfaya amesIifny
ckapry Ha yxsany Bin 14 numas 2014 poxy. BoHa cTBepmKyBana, inter alia,
mo ii Oymo BH3HAHO BHWHHOIO Y 3JI0YMHI, SIKO'O BONIAa HE BUMHSAJA, 4
pafoHHMM Cy1 CBAaBUILHO BHAAMMB 11 i3 3aly CYA0BOrO 3aciialus Ta
PO3TJISIHYB CIpaBy 3a il BIACYTHOCTI, 11030aBUBIIY 1T MOMXIIMBOCTI 1TOUATH
CBOI 3ayBaXKEHHsI, JIOIMUTATH CBIJKIB 1 3aXUCTUTH ceOe 0cOOUCTO. 3asiBHUL
TAKOX CKap)KUJIACH, 10 BOHA Oyia mosbamiieHa JNOCTYILYy 1O MarepialiB
CIIPaBH, Y TOMY YHCII KJIOIOTAHHS IIPOKYpaTypHy IIpO 3aCTOCYBaHHs IO Hel
IPHMYCOBUX 3aXO0J(iB MEUYHOrO XapaKTepy Ta aKTy CyIOBO-IICHXiaTpHUYHOl
eKCIIEPTU3H, Ha SKUX IPYHTyBalacs yXBajga Ipo i1 MOMIEHHS JI0
[CUXIaTPUYHOTO 3aKJjaay. 3asBHUISL OCKapXKuila BHCHOBKH ITLOIO axly Ta
crocib mpoBeneHHs 11 CyoBO-TICHMXiaTpu4HOl excrepTusyu. Hacamkinenn
BOHA CTBEPIUKYBajla, INO M[pU3HAYCHI [AEPXKABOIO 3aXHCHUKH, SKI
MIPEACTABIUTN 1i, OynM SBHO HECPEKTUBHMMH Ta BIJIMOBHIIACS BXKHTH
3aXOJIiB JJIS 3aXUCTY il iHTepeciB, y TOMY YHCII IIOJATH alleJLIIIAILy cKapry
Ha yxsany Big 14 mumus 2014 poxy. Ha cBiif 3axucT BOHA mojana HU3KY
JIOKa3iB, y TOMY 4YHCIi IIO3UTHBHI XapakTEpPUCTHKH 3 MICHI CBOIO
IPOXUBAHHSI T4 POOOTH.

26. 02 Bepecus 2014 poky 3a KJIOIOTaHHAM 3asiBHUIN AUCISMIIHHNN Cy
[Tonracekoi oOmacTi (mami — amesuiifHd cyx), sIKME  posrisiaaB
ameNsAniiHy cKapry 3asBHUIN, HalaB 1 MOBHHH JOCTYII MO Marcpiaiis
MIPOBA/I>KEHHsI T2 3BYKO3AIIHCIB CYIOBUX 3aCiIalb.

27. Ilig wac 3acimanus 09 Bepecus 2014 poxy, sixke BLIOYyJNOCH B
NPUCYTHOCTI 3aABHUII, IPOKYPOP BUCIOBUB JYMKY, 110 IPOBa/PKCHHS CIIiJ
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OyJI0 3aKPUTH, OCKUILKM 3aABHUI HE Majia IIpaBa IoJaBard aleisiAHy
ckapry. JI. miaTpuMana mO3WII0 NPOKypopa. ANENAIiHHEN Cyl yXBajluB
3aKpUTH anessiifine mpoBauKeHHs Ge3 posrmsmy cmnpasu mo cyri. Cyn
BCTaHOBUB, IO 3TiJHO 3 YKPaiHCHKMM 3aKOHOJABCTBOM Y TAaKHX CIIpaBax
JUIIe 3aXUCHUK a00 3aKOHHUIM IpeCTaBHUK 3asiBHUI MaB IIpaBoO I0JaBaTH
amensAuiiHy cCKapry.

28. 3asBHUIIA ITOoJana KacalifHy ckapry, MATPUMAaBIIX CBOI CKapru Ta
IIOCJIAaBIIIKCE, cepel iHmoro, Ha crarTio 6 Konpenuii. Bona Takox npocuiia
B AKOCTI THMYacOBOr0 3ax0J(y 3YIIMHUTA BHKOHAHHS yXBaJly Bif 14 numHs
2014 poxy.

29. 22 mepecus 2014 poxy Bummii cremianizoBanuit cyn Ykpainu 3
PO3TJISIY UMBIIBHHX 1 KpUMIHAIBHHAX CIIPaB MOBEPHYB KacallifHy cKapry
3aSBHHUII Oe3 po3risaay 3 TUX JK€ MJACTaB, Mo N ameNsiiiHuil cyx,
3a3HAYUBIIIHN, [0 BIIIOBITHO O YHHHOTO 3aKOHO/IABCTBA 3asiBHUIIS HC MaJa
IIpaBa II0JJaBaTy KacallliiHy cKapry ocoOucTo.

II. TIOMILIEHHS 3ASIBHUIIL 10 IICUXIATPIUHOI'O 3AKJIAAY

30. 22 Bepecus 2014 poky pailoHHHI Cy/ HapaBHUB KOIIIO yXBalH BlJI
14 nmumasg 2014 poky no IMoaraBcskoro 06IaCHOTO MICHXOIIEBPOJIOTIYHOTO
JIACTIAaHCEPY Ta MICIEBOTO BLIILTY MIMIIT JUIsl BUKOHAHHSI.

31. 03 xxoBTHs 2014 poxy 3asBHULIIO, SIKa A0 Ii€] AaTU 3aJMIIanacs Ha
BOJII, BHKJIMK&IH JO BIJUTIMY Minminii, a IOTIM IPUMYCOBO JIOCTABMIM IO
MICHXOHEBPOJIOTIYHOTO JIUCIIAHCEPY .

32. Vxsanoro paiionsoro cyxy Bix 02 xsitasa 2015 poxy 3asBHuUI OyIo
3aMIiHEHO JIKYyBaHHA y I[ICHXiaTpUYHOMY 3aKiaji amOyJaTopHOIO
HIPUMYCOBOIO IICHXIATPHYHOIO JOIOMOIOI0. YXBaja IpYHTyBaacs Ha 3asBl
JUCMaHcepy, Yy sKiff 3a3Haganocs, M0 IICHXiYHE 3JO0POB’S 3asBHUII
MTOKPAIIIIIOCS Ta 3ATHINAIOCS CTabIMLHUM.

33. 17 nucronama 2015 poxy palloHHMI CyJ NPUIKMHUB 3aCTOCYBaHHs
NPUMYCOBHX TCHXIATPUYHUX 3aXOIIB 32 3as5BOIO LICHXiarpa 3asBHUL, SIKHH
BBa)KaB, N0 Iii NPUMYCOBE ICUXiaTpuuHe JiKyBaHHs Ounbmie He OyIo
HEOOXIAHUM.

BIAITIOBITHA HOPMATHBHO-ITPABOBA FA3A

I. KPMMIHAJBHNUM KOJEKC Y'KPA'I'HI/I BIJI 05 KBITHSI
2001 POKY (Y PEJAKLIIL, YMHHIN HA MOMEHT I1O1111)

34. Bignosigni nonoxenHs KpuMiHATBHOTO KOJEKCY YKpalHH IIOJ0
BIAMIOBiZANIGHOCTI 0Ci0, ki BUMHAIOTh KPUMIHAILHI IIPABOIIOPYLIEHHS B
CTaHi HEOCYAHOCTi, HaBC[ECHHI B pimeHH] y crpaBl «AHaTom# PynaeHko
npotu Ykpaiuu» (Anatoliy Rudenko v. Ukraine), 3asa No 50264/08, myHKT
54, Bixg 17 xeiTHs 2014 poky).
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II. KPUMIHAJIbHUI TTPOLECYAJIbHUI KOJEKC VKPATHU BIJ
13 KBITHSI1 2012 POKY

35. I'maBa 39 (crarti 503 — 516) KpuminanpHOro npouecyaibHOro
xojekcy Vikpainu (mani — KIIK Vkpainw) y pemakuii, YuHHIE Ha MOMEHT
NOAIN, BCTAHOBIIIOBANA MPOIECYaANTbHI MeXi PO3TILINYy KPHUMIHAILHOIO
MIPOBADKEHHS MIOA0 0cobu, sikiif Oyno Ipen’sBICHO OOBUHYBAYCHHS Y
BUMHEHH] KPUMIHAIFHOIO IIPABOIOPYIICHHS Y CTaHi HEOCYHOCTI, abo sKa
IicjIs BYMHEHHS KPUMIHAIBHOIO NPABOMOPYIIECHHS 3aXBOpijia Ha ICHXIdHY
XBOpOOY Ta HE MOTJIa HECTH KpUMiHaJbHY BIANOBiAAIbHICTE 1 BiaOysaTH
ITOKapaHHs.

36. Bignosizmo mo crarti 506 ocoba, cTOCOBHO SKOI Iiepeidadanocs
3aCTOCYBaHHS IPUMYCOBHX 3aXOIiB MEIMUHOr0 Xapakrepy abo CTOCOBHO
KOl OyJs0 MOPYIICHO NPOBa/PKEHHS Y CIpaBl IPO 3aCTOCYBAHHS TaKUX
3aX0/IiB, KOPUCTyBanacs IIpaBaMH I1iJO3PIOBAHOT0 Ta OOBHUIIyBaYeliOro B
00cs3i, sKkWii BU3HAYABCA XapaKTEPOM pO3JaAy IICHUXI4HOI IisIIBHOCTI
BIAIMIOBIHO JO BUCHOBKY CY/JOBO-TICHXIaTpUYHOI EKCICPTU3H, Ta
3aificHIOBaJIA X Yepe3 3aKOHHOTO IIPe/ICTABHUKA 200 3aXHCHUKA.

37. Crarra 506 Ttakox mnepenbagania, 110, SKIIO Xapaklep posiamy
ICHXIYHOI MiSUTBHOCTI M IICHXIYHOT XBOPOOU IEPEHIKOKAB IIPOBEICIIIIO
npolecyalbHuX Iid 3a 1 yyacrio, BiAHOBLMHHMH IIpOKypop abo cyi maim
IpaBo MPUHAMATH PIIICHHS PO IPOBEICHHUS BIAIOBIAHUX IIPOIECYATBHHUX
Ji#t 6e3 ygacTi Takoi ocobu.

38. Crartss 507 mnepenbavyayia OO0OB’SI3KOBY ydacThb 3aXMCHHKA Y
KPUMIHAILHOMY IIPOBA/DKEHH] INOI0 3aCTOCYBaHHS IIPUMYCOBHX 3aXOJIiB
MEIMYHOTIO XapaxTepy.

39. 3rigno 3i crarreio 512 KIIK Vxkpalgm ywacts ocoOu, IMOJO SKOI
NOpYIIeHO BiANOBiAHEe NpoBa/KeHHs, He Oyma 000B’s3K0BOIO, 1 0coba
MOIJIa OpaTé Y9acTh, SKIIO [[EOMY He MepelIKoIKaB XapakTep 11 NeuXigHoi
XBOPOOH.

40. 3rigno 3i crarreio 513 KIIK VYxpainum mij dac IOCTAHOBICHHS
yXBallk, BIANOBiAHME Cyx moBuHEH OyB 3°sicyBaTH Taki nuTanHs: (1) 4u
Majo Miclle KpuMiHanbHe mpaBoropyureHus; (i) 4m 6yn0 KpUMiHAIBHE
IIPABOIIOPYILEHHSI BYNHEHE 0COO0I0, KpUMIHAIBHE IIPOBAPKEHILA MO0 SKOT
posrisaerhest; (iii) yu BuMHMIA 0co0a KpUMiHAJIbHE IPaBONOPYINCHIIS Y
crami meocyauocTi; (iv) 4m XBopina 1 ocoba Ha ICHUXIYHY XBOPOOy, fAKa
BUKJIIOYAJIA 3aCTOCYBAaHHS KPUMIHABHOIO 1TokapaHus; Ta (v) uu ciipg Oyio
3aCTOCYBATU 0 OCOOM IIPUMYCOBHM 3aXiji MEIMYIIOr0 Xapakrepy 1 AKui
came 3axif ciij 0yJ0 3aCTOCYBaTH.

SIKmo  cyn ~ Bu3HABaB  JOBCACHUM  BYHMHEHHS  KPUMIHAIBLHOI'O
[IPABOIIOPYIICHHS OCO00I0 B crami HeoCy[HOCTI abo Icias BUMIICHHS
KPUMIHANLHOIO IIPABOIIOPYINEHHS 0co0a 3aXBOpina Ha ICHXidily XBopoOy,
sIKa BUIKJIIOYAJIa 3aCTOCYBAHHS IIOKAPAHHSI, CYJ IOBUIEH OYyB I10CTAlOBUTH
YXBaJly PO 3aCTOCYBAHHS [IPUMYCOBUX 3aX0J(1B MEJMUIIOr0 XapaKrepy.
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SIKIO CyA He BCTAHOBUB, IO KpWUMiHANbHE MpPABOIIOPYHIEHHS OYIOo
BYMHEHO a00 BYMHEHO 1HIIOI0 0c000I0, BiH MaB IIOCTAHOBUTH YXBaly IIpO
BiIMOBY B 3aCTOCYBaHHI IIPUMYCOBHX 3aXOJiB MEAUYHOIO Xapakrepy Ta
3aKpUTH KpUMiHAIBHE TIPOBA/KEHHS.

Skmo  Oymo  BCTaHOBJIEHO, 110 oco0a BYMHWIIA KpUMiHANBHE
IIPaBOIIOPYIICHHS y CTaH1 HEOCYNHOCTI, ajieé Ha MOMEHT CYZOBOI'0 PO3IJISsLY
BUAyXana ab0 BHACTIZOK 3MiH y crami i 310poB’st Bignaia morpeba y
3aCTOCYBAaHHI IIPIMYCOBHX 3aXOJliB MEJUYHOTO Xapakrepy, Cyd MaB
MIOCTAHOBUTHU YXBAIY IPO 3aKPUTTS KPHUMIHAJIGHOIO MPOBAKEHHS II0H0
3aCTOCYBAHHS IIPUMYCOBUX 3aXO0/IiB METUYHOTO XapaKTepy.

Hacamkinens crarts 513 nepenbagana, mo KpUMIlaIbHE [IPOBAIRKEHHS
HIOJI0 3aCTOCYBAHHSI MPUMYCOBUX 3aXOMAIB MEJHUYHOrO Xapakrepy MOIJIO
OyTH 3aKpUTO CYyJIOM, SIKIIO HEOCYAHICTH 0cOOM Ha MOMENT BUMIECHISL
IpaBOMOpYyUIeHHsT He Oylia BcraHoBNieHa abo sIKIIO ocoba, fKa Iicis
BYMHEHHS KPUMIHAIBGHOTO IIPaBONOPYILCHHS 3aXBopilia Ha ICHXidHE
3aXBOPIOBAHHS, BUIYXKaja. ¥ TaKOMY BHIAAKY IIPOKYpOp MaB PO3IIOYaTH
KpUMiHAJIbHE IPOBAKEHHS B 3araIbHOMY IOPSIIIKY.

41. Crarti 393 i 425 Kosiekcy BH3HAYaIM 3aKOHIOrO IIpEICTaBlInKa abo
3aXMCHUKA oco0amu, sKI MalM MpaBO OCKApXKyBarW 1IOCTAHOBY IIPO
3aCTOCYBaHHS IIPUMYCOBHX 3aXOIB MCAUYHOrO XapaxKIepy.

42. 14 mucromaga 2017 poky 3axkomom Yxkpainm Ne 2205-VIII Gyio
BHeceHo 3mind J1o KIIK Vkpainu, sxumu Oyno BCTaHOBIIEHO 0OOB’SI3KOBY
y4acTh y BIANOBITHOMY 3acijaHHi ocib, mIOHO SKUX pO3IJILAAIOCH
3aCTOCYBAHHS IIPUMYCOBUX 3aXOMIB MEIMYHOTO XapakTepy. 3MIHH TaKOX
oanmd mpaBo ocobam, JO SKAX 3aCTOCOBYBAJIUCS IIPUMYCOBI 3axold
MEJIUYHOr0 XapakTepy, OCOOHMCTO 3BEpTaTHcs A0 CyJdy i3 3asBOIO IIPO
[IpUNUHEeHHs abo 3MiHy 3aCTOCYBaHHSI IPHUMYCOBOI'O 3aXOZy MCIUYIOIO
Xapaxkrepy.

III. IOCTAHOBA TIJIEHYMY BEPXOBHOI'O CYY VKPAIHU Ne 7
BIJT 03 YEPBH’I 2005 POKY

43. V BiAnOBIAHUX YaCTHHAX 3a3HAYUEHO!

«3 METOIO NPaBUIILHOTO # 0JHAKOBOTO 3aCTOCYBAHHS CyNaMU 3aKOHONABCTBA IIPO
IPUMYCOBI 3aXOAW MEHNUYHOTO XapakTepy i NpUMYycoBe JKyBaHHs Ta YyCYHelHs
HeJOJiKIB y cymoBiii nmpaktuui [lnenym Bepxosiioro Cyny Ykpallin 110CTaHORBJISAE:

3. ...MPUMYCOBI 3aXOJM MEAUYHOT'O XapakTepy MalOoTh 3aCTOCOBYBATHCS JIMUIE 33
HasgBHOCTI y cmpaBi oOIpYHTOBAaHOTO BHCHOBKY EKCIEpTiB-IICHMXIaTpiB NIpo Te, 11O
ocofa crpaxgac Ha NCUXiYHy XBOpoOy 4K Mae iHmuMil ncuxiunuit poznan, ski
3YMOBJIIOIOTE 1T HeocyOHICTL ab0 o6MeXeHy OCYAHICTh i BHKJIMKAIOTh 10Tpedy B
3aCTOCYBaHHI I0A0 Hel TaKKUX 3aXOAiB. ..

Cynu NOBMHHI KPUTHYHO OLHIOBATH 3a3HAYCHi BMCHOBKH [i OLIHIOBATH] 3 TOYKM
30py iX HAYKOBOT OOIpyHTOBaHOCTI, [iXHBOT] nepekownusocti it moruoranocrTi... L
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BHUCHOBKU € JJOKa3aM{ y cOpaBi, AKi HE MalOTh Hanepel YCTAHOBJIEHOI CHIM, HE €
060B’A3KOBUMH JUIA CYMY, &JI€ HE3TOA 3 HUMH Mae OyTH BMOTHBOBAHA Y BiMOBIAHMX
YXBaJli, BUPOKY, IIOCTAHOBI CYAY.

10. 3 ypaxyBaunam nonoxeHs cr. 419 KIIK, crareit 3 i 25 [3akony Ykpainu «IIpo
ICHXiaTpU4HY NONOMOry»], @ TakoX I. 5 mpuHuuny 18 noxarka no Pesomornii
[enepansHoi Acambnei OOH Big 18 motoro 1992 poky «3axucT ocib i3 neuxiyHuMu
38XBOPIOBAHHAMM Ta TONINUIEHHS TCHXiaTpU4HOI JIONOMOTH» ..., SKWUMH
nepeadayeno, o nauienT i Horo npeacTABHUK MaioTh N1paBo OyTH NMPUCYTHIMU Ha
OyAb-1KOMY CIIyXaHHi, 6paTH B HEOMY Y4acTb Ta OYTH BUCIYXaHNUMU, CYAM MOBWHLI
3abes3meyyBaTd Y4acTb Yy CYJIOBOMY 3acifiaHHi 3aXMcHHMKa Ta OCOOM, LIOAO AKOT
BUpILUIYETbCA I[HTAHHS [P0 3aCTOCYBaHHA IPUMYCOBHX 3aXOMiB MEAMYHOTO
xapakTepy (32 BHHATKOM BHMAJAKiB, KONM LLOMY MEpELIKOMKae Xxapakrtep i
3aXBOpIOBaKHA), [ab0 3, AKUIO BOHA He Oepe yuacTi] OTpMMYBaTH NMCEMOBY BiAMOBY
... OyTH NPUCYTHBOIO...»

IV. KOHBEHIIISI TTPO TTPABA OCIE 3 IHBAJIITHICTIO, YXBAJIEHA
I'EHEPAJIBHOO ACCAMBJIEEIO OOH 13 I'PYJIHA 2006 POKY
(PE3OJIIOIIST A/RES/61/106)

44. Kousenuis OOH npo mpasa oci® 3 1HBaJIIHICTIO CIPSAMOBaHa Ha
3a0XOYEHHS, 3aXWCT 1 3a0e3[C4eHHS ITOBHOTO Ta PIBHOTO 3iHCHEHHS
ocobamu 3 IHBaIHICTIO BCIX MMpaB JIIOANHY H OCHOBOIIONOXHUX CBOOOL, Ta
3a0XOYECHHsS IIOBaXaHHS JIO OpuTaMaHHOI iM rigmocti. YKpaiHa
parudikysana ii 16 rpymus 2012 poky. Bimnosiame IonoXeHHS i€l
Kongenuii nependagae:

Crarrst 13 — JocTyn A0 n1paBocy/aast

«1. Jlepxapu-yuacnun 3abe3nedyiots ocobam 3 {HBaNHICTIO HAapiBHI 3 iHIIMMM
eQeKTUBHUI JHOCTYN 10 NpaBoCyAls, 30Kpema Iepenbadalouy MNpouecyanbii Ta
BiAMOBIAHI BikOBI KOPEKTHBY, SKi IOJETIIYIOTh BUKOHAHHA HUMU cBOci edekTuplol
poJIi MPAMUX | OTIOCEPEKOBAHNX YYAaCHHKIB, Y TOMY YHCIi CBifIKiB, Ha BCIX CTaifX
IOpMAMYHOTO MPOILECY, 30KpeMa Ha CcTajiil po3cHifyBaHHf Ta IHUIMX CTa;ifx
HONEPEAHBOI0 MPORAIKEHHS.

2. 106 cnpusrtu 3a6e3neyeHHI0 ocobaM 3 iHBaIAHICTIO ePEKTUBHOIO JIOCTYIY 10
NpaBoCyUAs, MAEpKaBH-yUacHWL CHPHUSIOT, HANEXHOMY laBdaHHio ocif, ki
NpamoloTs Y chepl 3AiMCHERHS MMpaBOCYAMs, 30KpeMa B moniuil Ta reniTeHuiapHii
cucTeMi.»

ITIPABO
I. CTBEPJDKYBAHE ITOPVIIEHHS CTATTI 6 KOHBEHIIII

45. 3adBHUI CKapKuMjacs Ha HECIpaBeIMBICTL KPUMIHAJILHOIO
IpoBajpKeHHs IMoa0 Hei. Boma mocmnanacs Ha crarrio 6 Komsenmii,
BIJIIIOBiIHA YacTMHA KO Iepedavac:

lo
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«1. Koxxed Mae mpaBo Ha cripaBe/UIMBHI 1 myOnidHUR posriay HOro copasd ...
CYIOM, SIKUH ... BCTAHOBUTH OOIDYHTOBAHICTbL OYAb-SKOIO BHCYHYTOIO IPOTH HLOIO
KPUMiHAJIBHOTO OOBUHYBAUEHHH. ..

3. KoxHuit 0O6BHHYBaYeHMI Yy BUMHEHHI KpUMiHAIBHOTO MPaBONOPYINEHHS Mae
LIoHalMeHIIIe TaKi IpaBsa;

(c) saxumary cebe 0coOMCTO UM BUKOPHCTOBYBATH IOpHUMYILY JIOFIOMOTY
3aXHCHMKA, BUOPaHOro Ha BJIacHHUM po3cynd, abo — 3a GpakoM JIOCTATIIX KOWITIB JUlH
OILIATH IOPUAMYHOT JIOTIOMOTY 3aXUCHHUKA — OJIEPXKYBATH TaKy AONOMOTY 6e30IIaTio,
KOJIM L{bOTO BUMAraloTh iHTEPECH IPaBoCy LA »

A. IlpuitasTHicTs

46. Ypsan He BUCIOBUB 3allepedeHb 00 NPUHHATHOCTI.

47. CrocoBHo 3actocoBHOCTi crarri 6 Konpenmii Cyx 3a3Hadac, o y
3B’A3Ky 3 YXB&IOIO HAI(JOHANLHMX OPraHiB BIaj¥ IMOAO ii IICHXIYHOrO
CTaHy 3asBHHIlS HE MOIVIA HECTH KPUMIHAIBHY BiANOBINATBHICTL (JIUB.
nyHkT 20), a mpusHadeHi moao Hel NPUMYCOBI 3aXOIM HC CTAaHOBHIM
«mokapantsy. [Ipore Cya yXe BCTaHOBIIOBAB, IO KPUMiHAILHHUHA acleKT
crarri 6 KonBennii OyB 3acTOCOBHMH 10 IIPOBAJDKEHHS IIOJO
OOBHHYBa4YCHHS 3asABHMAKA Yy BYMHEHHI KPUMIHAILHOIO IIPaBOIIOPYIIEHHS,
sKe TIPU3BEJIO JO 3aCTOCYBaHIS MPUMYCOBHX 3aXO/IB MCEIMYHOTO
xapakrepy (muB. pinrenms y crpasax «Banepi#t Jlomara nporu Pocii»
(Valeriy Lopata v. Russia), 3assa Ne 19936/04, mynxrr 119 1 120, sijg
30 xonrust 2012 poky ta «Bacenin nporu Pociiy (Vasenin v. Russia), 3assa
Ne 48023/06, yuxr 130, Bix 21 weprus 2016 poky). Cyn He B6avac mcran
JUHTH 1HIIOTO BHCHOBKY Vy Il CHpapi: He3aJeXHO BiJ HOro pesylbrary,
OCKap)KyBaHE IMPOBAKCHHS CIpPaBJi CTOCYBaJOoCs OOBHIyBaYEHILL
3aSBHHUIIl y BYHMHEHHI KpPHUMIHAIBHOIO [IPABOIOPYLICHIS, a 3aBHaHilsd
YKpalHCHKUX CYIIB y CHpaBl 3asBHHULI BKJIIOYANO BCTAlIOBIIEHUS, YU
BUMHSLIIA 3asiBHUIS KPAMiHANLHE IIPABOIIOPYIICHHS, Ta 3 ICyBallls, Y1 Majia
BOHA 3 OIVIALY Ha 11 ICHXid4Hui CTaH HeCTH KPUMIHANLHY BIUIOBIIAIBHICTE
3a BuuHeHi naii (aus. nyHkr 40). 3 uUbLOIO BUILIMBAE, IO € 3aCTOCOBHHM
KpuMiHaJIbHUHM acrekT crarti 6 Konsenmii.

48. Cyn BBaxae, o ckapra 3a myskroM 1 crarri 6 Konseruil ne € ami
SBHO HEOOIPYHTOBAHOIO, aHl HENPUHUHSTHOIO 3 OyAb-SKUX IHIIHX IJCTaB,
nepeimivenux y crarri 35 Kompenmii. Omxe, BoHa Mae Oyrd BU3Hana
MPUAHATHOIO.

10
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B. Cyrs

1. Joeoou cmopin
(a) 3asisHuns

49. 3agBHHIY CTBEp/UKYBana, IIO pIlIEHHS pPafOHHOTO CyAy Mpo
BUJQIICHHS 11 13 3aJIM CyIOBOTO 3aCi]aHHs HE MaJI0 3aKOHHHUX IIi/ICTaB 1 0yJI0
CBAaBUIBHMM. Y 3B’S3KY 3 THM, IO BOHA Oylia BHAAIEHA i3 3aly CYJI0BOTO
3aCiflaHHs 1 He OTpHUMalia JOCTYIy J0 MaTepialiB CllpaBy, BOHA e 3MOTJa
B3ATH €(DEKTUBHY y4YacTb Y CYHOBOMY PO3IUIAAL CIPaBM Ta IPEJCTABUTU
CBOIO BEPCIIO MOM1H, OCKAPKUTH JOKA3K Ta JOTUTATH CBiIKiB.

50. Bomna Taxkox cTBepiKyBala, 10 NPUIHAYCHIN JEPHKABOIO 3aXUCHUK,
SKUH IPeCTABIAB 11 iHTepecy, OyB SBHO ITACHBHUM i Beymeped il inrrepecam
BIIKPUTO WiATpEMyBaB Io3ulito mpoxypopa. Kpim Toro, JI. e ockapxuiia
yxBany Bix 14 mums 2014 poky, xouya Taka anensmiina ckapra Oyia
EMUHAM PEAILHUM CIIOCOOOM JUIS 3asiBHUII OCKAPXKUTH BH3HAHHS 11
BUHHOIO Ta IOMIIEHHS 0 ICHXIaTPHYHOTO 3aKJaxy, OCKLILKM 3TifHO 3
HaIllOHAJILHUM 3aKOHOJIABCTBOM BOHA HE Majla [paBa IIO0aBaTh alleIsiiiny
CKapry 0COOHCTO.

(b) Ypsin

51. Ypax crBepmxKyBas, IO KpUMiHAIBGHA clipasa Oyjia po3riisiHyra
3rijiHo 3 BuMoramu riaBu 39 KIIK Vkpainu HeszanexuuM i 6e3cTOpOHHIM
CYIOM, SKHH IIOCTAHOBHB CIpaBeJNUBY Ta OOIPYHTOBaHy yXBaly Ha
IiJ(CTaBi JOKa3iB y Marepianax CIpaBH, TAKMX SK [IOKa3aHHA IOTEPIioi Ta
CBiJIKiB, IIPOTOKOJ BiATBOPEHHS OOCTAHOBKA Ta OOCTABMH MHOJil, 8 TAKOX
aKT CyJOBO-IICUX1aTPUYHOI EKCIIePTH3H.

52. Bu3HaBmy, 1o 3asBHANS HE Oylla MOBIOOMJIEHA IIPO 3aciJaHHs
14 mumua 2014 poky Ta He Opamra ydacti B CyDOBOMY pO3IIsiai, Ypsia
CTBEPIPKYBAB, 110 3TAHO 3 HAlllOHAIILHUM 3aKOHOIaBCTBOM OOBHHYBAYECH] ¥
ClIpaBax, MOJIOHMX JI0 CIIPaBH 3asiBHHUI, He MAIX OYTH HPUCYTIN ¥ CYHOBHX
3aciiaHHsX. BomHouac — 3akonm  rapaHTyBaB = 3axucr  iHTepecin
00BHHYBaY€HOr'0 i3 ICHXIYHOIO XBOPOOOIO MUIAXOM HAaAaHHs 000B’I3KOBOI
IIPaBOBOI JONOMOTH. TakuM YMHOM, BUIATIECHHS 3asiBHULI i3 381y CyJIOBOI'O
3aCilaHHs He IIPH3BENO [0 HECHPaBEUIMBOCTI IIPOBAJDKEHHS Ta IIe
IIOCTaBMJIO il B HEBUTHE CTAHOBHIIE Vis-d-Vis CTOPOHHM OOBMHYBAUCHUS,
OCKUIBKM 11 3aXMCHHK Oyia npucyrHs y 3acimanmi rTa 3abesrnedysaia II
3axucT. SIkOm 3adBHULS BBaXKaya, IO il 3aXMCHUK — 30Kkpema J[. — pisuia
HEHANeKHUM YHHOM, BOHa Majla IONPOCUTH CyA IepIol iHCTAHIT
3aMIHHTH TaKOTO 3aXHUCHUKA.

2. Tpems cmopona, Axa CMynuna 8 cnpagy

53. MixHaponHa mpaBo3axHCHa HeypsjoBa oprasizamis «Validity
Foundation — Mental Disability Advocacy Center» 31 mrab-KBapTHpOIO B
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PILLIEHHS Y CIIPABI «JI.T. [TPOTH YKPATHW»

YropmuHi, CTBepKyBana, infer alia, MO 0COOH 3 ICHUXOCOUiaNLHUMU
po3nmagaMud He MoIii OyTH BIJICTOPOHEHI BiJl NPOBa/PKEHHS, sKe iX
CTOCYBaJIOCs, 3 OIVISly Ha OJHAKOBE BH3HAHHS Ta OIHAKOBE CTRHOBUIIE
3TiHO 13 3aKOHOM. BoHHM Manu npaBo OyTH aKTHBHHUMH YY4CHUKaAMHU, SK
IUISXOM KEepyBaHHs JiIMHU CBOIX IpPEJCTABHUKIB, TaK 1 MOJAHHS BIACHHUX
3a4B. byso 6 AucKprMIHAIE€IO IPUITYCKATH, 1[0 BOHU HE MOTJIH e¢QEKTHUBHO
Opatu yd4acTb y TakOMy MpOBa[DKEHHI y 3B’S3Ky 3  IXHBOIO
Icuxocomianpuoo  imBanimuicrio. Cropolia, ska BCTyUWJIa B CIpasy,
[oCHIanacs Ha JIOKYMEHTH, YXBAJICHI aBTOPUTECTHUMU Opralamu, y TOMY
gucni Creniansaum gomnorigagsem OOH 3 mpo6iem oci6 3 imBaniHicTIO Ta
Komiterom OOH 3 npae oci6 3 imBamignictio. CTOpoHa, sika BCTyIHIA B
CIpaBy, HiCyMyBaja, 3a3HAYMBIIH, 110 IT030aBIIEHHS 0Ci0 3 IHBATIIHICTIO
npasa ocobucTo OpaTé yd4acThb y PpO3IISAlL cIpaB IIOAO HuX abo
no3z0aBjieHHst X MpsiIMOro JOCTYHy JO 3aco0iB IOPUIMYHOIO 3aXUCTY
CTAaHOBMWJIO O JUCKPHUMIHAINIO Ta cyrepeyusio 6 iXHBOMY IpaBy Ha JOCTYII
JI0 IIPaBOCYAs, 1110 OYJIO OCHOBHUMM €JICMEHTOM BEPXOBCHCTBA IIPaBa.

3. Oyinka Cyoy
(a) Ocobucra npucyTHicTb

(1) 3azaneui npunyunu

54. Cyn naragye, 10 BiAIIOBIJIHO JIO BAMOT CIPABEIJIMBOIO CYIOBOTO
po3risigy  ocoba, OOBMHYBadeHa Yy  BYMHEHHI  KPHMIiHalILHOTO
[IPaBOIOPYUICHHS, IOBUHHA, 3a 3arajIbHUM MPUHIUIOM, MATH IIpaBo OyTH
IPUCYTHROIO Ta €EKTUBHO OpaTH ydyacTh y KpUMiHAJIEHOMY IIPOBaJOKEIIHI
mozgo Hei. KpiM Toro, mimmyHKTH «c», «d» i «e» mymkry 3 crarti 6
KonBeHIIT rapaHTyloTh «KOXXHOMY OOBHHYBAaUYCHOMY Yy BYMHEHHI
KPHMIHAIBHOTO IIPABOIIOPYIICHHS» IIPaBO «3aXWIIATH cebe 0cobucTon,
«IOMUTYBATU CBIAKIB abo BuMarard, o0 iX JONMHTANIM» i «SKIOIO BIH He
pO3yMi€ MOBY, SKa BHKOPUCTOBYETHCS B CyIi, ab0 HE PO3MOBILIE IIEIO0, —
OJIEPXKYBaTH OGE€30INIaTHY JOIIOMOTrY Iepekiajiaday; 1 BaXKO 3p03yMiTH, sIK
OOBUHYBa4YCHUH MOXXE CKOPUCTATHUCS LIUMH [PaBaM 3a CBOET BICYTHOCTI
(mmB. pimenns y cupasi «Bacenin npotu Pociiy (Vasenin v. Russia), 3asiza
Ne 48023/06, mynkr 134, Bix 21 yepsus 2016 poxy).

55. Cyn takox Haragye, mo o0’€KT i MeTa IyHKTY | Ta IMIIIYHKTY «C»
nyHKTY 3 crarti 6 KoHBeHnii nependayaroTh NPUCYTHICTE 0OBHHYBAYCHOTO.
Cyn mepmoi iHCTaHINT MOXE SK BHUHSTOK IPONOBXKHUTH 3aCiJIAIHS, SIKIITO
oOBuHyBaueHUH BIICYTHIH y 3B’s3Ky 3 XBOopoOOIO, 32 yMOBH, HIO HOIO
IHTEpecH JOCTAaTHLOIO MIpOIO 3aXUIICHI (JUB. YXBaLy IOJO IIPHAHSTHOCTI
y cmpasi «Hinu-Xancen nporu Hauiiy (Ninn-Hansen v. Denmark), 3asina
Ne 28972/95, c¢. 351, €CILI 1999-V). Ilpore, AKIIO IPOBAIPKEHHS
nepenbadae OLIHKY OCOOHCTOCTI Ta Xapakrepy OOBHHYBauCHOIO 1 HOro
ICUXOJIOTIYHOTO  CTaHy Ha  MOMEHT  BYAHCHH  KPUMIHAILHOIO
IIPABOIIOPYIIEHHS, 1 AKIIO Pe3yibTaT TAKOTO IIPOBAKCHIS MOXKE 3aBHATU
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PIIIEHHS ¥V CIIPABI «JL.T. [IPOTHU YKPAIHM»

HOMy CEpHO3HOI IIKOAW, BAXJIMBUM JUIS 3a0€3IICYEHHs CIIPaBEITHUBOCTI
IPOBa/DKEHHSA € MOro IpHCYTHICTh Yy 3acilaHHI Ta MOXJIHUBICTL Oparu
Yy4acTb Y HHOMY pa3oM 31 CBOIM 3aXHMCHHKOM (JUB. PINICHIISL Y CIIpaBax
«Ilo6opuikodd mporu Ascrpii» (Pobornikoff v. Austria), 3asBa
Ne 28501/95, nmymxr 31, Big 03 xostHs 2000 poky; «3aHa NOpoTd
Typeauunn» (Zana v. Turkey), Bin 25 macronama 1997 poxy, myakru 71 —
73, 36ipHUK pimeHs €Bporeiichbkoro cyny 3 mpas momunu 1997-VII Ta
«Kpem3os mpotu Asctpil» (Kremzow v. Austria), Bim 21 BepecHs
1993 poxky, Cepis A Ne 268).

(ii) 3acmocyganns 3azansHux RPUHYUNIG Y Yith CNpagi

56. Cyn mnoBtoproe, mo Bigmopigui monoxenus KIIK Vkpainn
BKa3ylOTh, INO 3aBJaHHSM HalllOHANBLHUX CyOiB y i crpaBi Oyio
BCTaHOBJICHHS, Y BUMHWIA 3asABHULS JisTHHSA, SIKC CTAHOBHJIO KPUMIHAJIBHE
IIPABOIIOPYIICHHS Yy BHUITAAI YMHUCHOIO HAHECEHHS JICTKUX TIJIECHUX
YIIKO/DKEHb y CTaHi HEOCYIHOCTI, i, AKIIO TaK, OIIHWTH, YW BHMAraep il
ICHXIYHUM CTaH 3acTOCYBAaHHS KOHKDETHOrO 3aX0jJy — IIOMIlleHHS Y
IICUXOHEBPOJIOriyHuy aucnancep (qus. myHKT 40). TakuMm 9uHOM, UL
CIPAaBEIMBOCTI IMPOBAJLKEHHS Oyyno HeoOXimpwm, o0 3asBHUIl Oyna
IPHUCYTHA Y 3aCi/laHH] Ta Majla MOXKJIUBICTE OpaT B HHOMY y4acTh Pa3oM 3i
CBOIM 3aXHCHUKOM.

57. Ipote, xoua 3asBHUII Oyia IPUCYTHS Yy TiATOTOBYOMY 3acijlaHHi Ta
3’asunacs y 3acinanssg 09 munas 2014 poxy, ii He Hayy MOXIUBOCTI B3STH
y4acThb y CYIOBOMY PpO3TJISII INichs i BWIAJCHHS 13 3aJly CYJ/I0BOI'O
3aciaHHsi padioHHMM CcyIoM (ouB. IyHKT 16). YV pesynbrari cynoBuit
po3rian BinOYBCS 3a BIJCYTHOCTI 3asBHHIN, 1 BOHA HC 3MOIJIA OCKAPKUTH
npen’sBieti it 0OBUHYBaUEHHsI Ta BUCHOBOK IIPO HEOOXIHICTH ITOMIIICHHS
Il 1o meuxiaTpUYHOro 3aKiady, a TaKOX HaJaTH JOKa3W y 3B°SI3KY 3 LUM.
@dakTH TaKoX CBiAYaTh, IO 3aMBHUIL Oynra 11030amjieHa iHIIHMX
IpOLECYallbHUX IIpaB, Yy TOMY 4YHCII MpaBa Ha O3HAHOMJICHHS 3
MaTepiaJaMu CIIpaBH.

58. Cyn BcraHOBUB, 1[0, X04Ya MpaBO OyTH 3aciIyXaluM y CyJii HE Mae
abCONIOTHOTO  XapakTepy, BOHO IIOCIJla€ TaKe BaXJIHMBE MicCIe B
JEMOKPaTHYHOMY CYCIUILCTBI Ta Ma€ TaKe OCHOBOIIONOXKIC 3HAUCHHS IS
3aXMCTy OCOOM BiA CBaBiUISL 3 OOKY OpraiB JEpKaBiol Biai#, MO cam
taxT, mo ocoba cTpaxigae Ha ICHXiYyHy XBOpoOy abo Oyia Bu3HaHA
HEAI€3aTHOI0, HE MOXE AaBTOMAaTHYHO TIPU3BECTH O BUKIIOYCHHS
peanmizaiii pOro Ipasa 3aragoMm. Came BpasiuBICTL ICHXIYHO XBOPOrO
OOBMHYBA4YEHOT0 IIOCHWIIIOE MOTpeOy MiATpuMyBaTH Horo mpasa (JIMB.
pimenHs y cupasi «I'. mpotu ®panuii» (G. v. France), 3asssa Ne 27244/09,
nyHKT 53, Bix 23 smotoro 2012 poky). Y umpoMy KOHTEKCTI Opramd
JEpKaBHOI BJIAJU IOBMHHI NPOSBUTH HAIEKIY pPETEIBLHICTh ISt
epexTuBHOTO 3a0e3NeUCHHS IpaBa OOBHHYBAUYEHOIO OYTH IPUCYTHIM 1
IIOBUHHI JiATH 0COOIUBO 00EPEKHO, KOJIH 1€ IIPaBo [TOPYIIYETLCS, 00 He
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IIOCTaBUTH IICUXIYHO XBOPHX OCi0 y HEBHUTIJIHE CTAHOBHUILIC ITOPIBHIHO 3
IHIMMMY MMACYTHAME, SKI KOPUCTYIOTBCS [IMM IPaBOM (IMB. DIlICHHS Y
cupasi «Banepi¥t Jlonara npotu Pocii» (Valeriy Lopata v Russia), 3asna
Ne 19936/04, mynkT 125, Big 30 sxxoBTHS 2012 poky). Cya He IEpeKOHAHUH,
0 OpraHd JepKaBHOI BIAIW YKpaiHM JOTPUMATHCS 3a3HAYEHHUX
000B’sI3KiB y Wil CrpaBi.

59. 3okpema, HIIO HE CBIAYUTE, [0 PIlIEHHS PO BUIAJICHHS 3asBHUILI
13 3aly CyIOBOrO 3acilaHHs TIPYHTYBaJIOCsS Ha 1i He3jgaTHOCTI Oparu
eQeKTUBHY y4acThb y KpUMiHAIBEHOMY IpoBapkeHHi. Haciipagii ¢y nepmoi
iHCTaHII] Tak 1 He 3MiHCHIB HaJICXKHOI OI[IHKK ¥ 3B 3Ky 3 IuM. Marepianu
CIIpaBH CBiJ4aTh, L0 3asBHUUIO, CTBEPKYBAHUN ICHXIYHUN po3Jaf sSKOI
me He OYB MiATBEpMKEHHH CyIOM Iepmiol IHCTaHIli, 3a KJIOIOTaHHSIM
IpoKypopa Oyno mo30aBneHo npasa OpaTé y4acTh y MPOBAHKEHHI 3 METOIO
3a0e3neuerHHs MPUCYTHOCTI CBijika CTOPOHH OOBHHYBAdYCHHS (IUB. IIYHKT
16). OpgHax, HaBITh NPUITYCTHUBIIW, 10 MOIJIA BUHHKIYTH ICOOXIIIIICTD
3aXMCTUTH HEIOBHOJITHBOTO CBiJiKa, SKU OYyB BpaszIMBHM, Taka MeTa
MOTIJIa BUIIPABAATH BULAJICHHS 3asIBHHUI JIMIIE HA Yac JIONUTY IIHOI0 CBiJIKA,
a He 3 YCBOr0 CyZOBOro po3rmsiny. Kpim toro, Ypsit e cTBeppKyBas, 1o
HalllOHAJLHUK CyJl MaB y CBOEMY PO3IIOPSKCHHI sKi-HeOyIh JH0Ka3y, sKi O
IICPEKOHIMBO JIOBOJWIIM, IO TOBEHIHKa a00 NCUXIYHWH CTan 3asBHHII
[EPENIKO KN TH BHKJIACTH CBOIO ITO3MINIO MMiJT Yac ITyOJiYHOro Cy/I0BOr0O
3aCiIaHHS Ta HAICKHAM YHHOM 3aXHCTUTH cebe (IuB. JUIsl ITOPIBHSIHS
3rajadi pinienHst y cupasax «I. nmporu @panunii» (G. v. France), 1tyakru 54
i 55 Ta «Bacenin npotu Pocii» (Vasenin v. Russia), mynxr 139). Ii josomu y
HaIiOHAJTBHUX Opranax Biaau, Hagaui 10 Cymdy, HbOro He MiITBep]PKYIOTh.

60. Xoua cripaBJi 3riHO 3 HALIOHAJLHUM 3aKOHOJ/EBCTBOM Y PEIaKilii,
YUHHII HAa MOMEHT IOJIH, IPHUCYTHICTH 3asBHUII He Oyna 000B’S3KOBOIO,
Taka MPUCYTHICTh Iepeadadanacs, SKIIO CTaH 30POB’sl HO3BOJIAB ii Oparu
edexTuBHY ydacTh y mpoBapkeHHI (uB. myHKT 39). Kpim Toro, Ilnemym
Bepxopnoro Cyny VYkpainu B mocrasosi Ne 7 Big 03 uepnus 2005 poky
KOHKpETHO JIaB BKa3iBKy cyjam 3abe3ledyBaTl y4acTh y 3acijamisx ocib,
CTOCOBHO SIKHX PO3IJBIIANOCS IHUTAHHS IIPO 3acTOCYBaHIsl IIPUMYCOBHX
3aXO0JiB MEJUYHOTO XapakTepy, 3a BHHSTKOM BHIIAIKIB, KOJIHM Xapakrep
ixHBOI XBOPOOH IHLOMY mepemkomkaB (JuUB. myHKT 43). Ommax, sk OyJro
3a3HaYCHO, palOHHUI CyJ[ HE 3MIMCHUB OLIHKM 3NATHOCTI 3asBHUIL OpaTu
y4acTh ¥ PO3TIISLIL CIIPaBH.

61. 3 orusiny Ha HaBeJCHE Ta BPAXOBYIOUM BAXKJIUBICTL IIPEAMETa CIIOPY
JUISL 3asIBHUI, PadOHHHU Cya 3 METOI0 3a0e3IeYCHHs CIIpaBeUTUBOCTI
KPUMIHAIBHOTO IPOBA/DKCHHS HE MaB pPO3IJLLIATH CLIpaBy 3asBHUIN O3
CIIOCTEpEXEHHs 32 11 IOBEAIHKOIO, MEPEeBIpKM TOYHOCTI I IIOKa3aHb Ta
HOPIBHIHHSA IX i3 MOKa3aHHSIMM IOTEPIILIOL, iHTEpecH sIkol HeobXinHo Oyiio
3axXUCTUTH, Ta cBigkiB. Ilompwm sKicTh mpaBOBOI HOIOMOTH, HaIaHOI
3asBHUII Ha boMy erari, Cya BBaXkae, o MPUCYTHICTH 3aXUCHUKA I11]] 4ac
IPOBA/DKCHHST HE MOIVIa KOMICHCYBATH BiJICYTHICTH y  3asBHHUII
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MOXKJIMBOCTI BHKJIACTH CBOIO MO3HIII0 y Cyni (OuB. 3rafaHe pIIMICHHS Y
crpasi «Banepiit Jlomata npotu Pociiy (Valeriy Lopata v. Russia), ITyHKT
128; nwB. Takoxk, mutatis mutandis, pimmeHHs y cupasi «Jlyna mporu
[oneiti» (Duda v. Poland), 3assa Ne 67016/01, Bix 19 rpyaust 2006 poxy).

62. Omxe, Cyn BBaxae, IO INPOBEACHWI 3a BiICYTHOCTI 3asgBHHUIL
CYHOBMH PO3IJISM HE BiIIOBINAB BUMOIaM CIIPaBE/IMBOCTI, 3aKPIIlIICHUM Y
nyuakTi 1 cTaTTi 6 KorBeHitii.

(b) EdexTuBHa nparoBa nonoMora
(i) 3azanoni npunyunu

63. Cyn wHaragye, IO JUIsS CIOPABEIMBOCTI CHUCTEMH KPHUMIHAJILHOIO
CYAOYMHCTBA HaA3BUYAMHO BaXJIUBHAM € Te, 100 OOBHMHYBAaYCHHM MaB
HAJISKHUM 3aXUCT AK y Nepiriil iHcTalmil, Tak 1 B aneisiiifnoMy cyal (Ius.
pimmenus y crupasi «[lerpina nporu Xopsarii» (Petrina v. Croatia), 3asBa
Ne 31379/10, nyuxt 47, Big 13 motoro 2014 poky). IIpore nepxasa e
MOXE HECTH BINIOBiNanebHiCTE 3a KOXEH HENOJIK  3aXHCHUKA,
IPU3HAYEHOr0 JUIs HamaHH® OesomnmaTtHol mpaBoBoi jomomoru abo
o0paHOro OOBHHYBaYeHMM. 3aKOHOMIPHUM HACIIAKOM € T€, INO, SKIUIO
aJIBOKATypa HesaJle)XHa BiJ Jep)kasd, TO 3MiMCHEHHS 3axycry, IO CYTi, €
CIIPaBOIO MiJCYIAHOIrO i HOro 3axMCHHKA, HE3aJIeKHO Bif Toro, 4m Oyie
3aXMCHUK MpPU3HAYEHMI y MeKaX IIpaBoBOi JONOMOTH 4M (DIHAHCYBATHCH
npusatHo (muB. pimenns y copasi «Kyckami nporu  CroirydeHOro
Kopomniscrsay (Cuscani v. the United Kingdom), 3asmsa Ne 32771/96, mynxr
39, Bix 24 Bepecus 2002 poky). 3TiAHO 3 MIUIYHKTOM «C» HYIKTY 3 cTarti 6
KoHBeHIil KOMIETEHTHI HAIIOHANLHI OpraHu  Blagy  3000B’s3aHi
BTpy4YaTucs JWIIC Yy TOMY BHIAIKy, SKIIO HE3JaTHICTh 3aXHCHHKA
3abe3rneunT e)eKTUBHE MPEACTABHUIITBO € OYEBHUIHOIO ab0 JOCTAaTHLOIO
MipoIO JoBeJeHa 0 IXHBOro BigoMa B IHIIMM crHOCiO (IUB. pIIICHHS Y
cupaBax «Kamacinceki mpotu Ascrtpiiy (Kamasinski v. Austria), Bin
19 rpynus 1989 poky, unymkr 65, Cepis A Ne 168 rta «Jlayn mnporu
Iopryranii» (Daud v. Portugal), sin 21 xsitus 1998 poky, mnynxr 38,
306ipHuK pineHsL €BponeicsKoro cyy 3 mpas moauau 1998-11).

64. Cyn Taxox Haraaye, o xo4a eeKTHBHICTh IIPaBOBOI JOIIOMOTH HE
000B’I3KOBO BHMAra€ IPOaKTHBHOIO IMiAXOAy 3 OOKy 3aXHCHMKA, a SKICTH
IOPUIMYHUX [IOCHYr HE MOXHA BHMIPSTH KiNBKICTIO KJIONOTaHb abo
OCKap)KeHb, MMOJJAaHUX 3aXMCHUKOM JIO CYLY, SIBHO TACHBHA IIOBE/IIHKA MOXE
IpUHANMHI BUKJIUKATH CEPHO3HI CYMHIBH CTOCOBHO €()EKTHUBIIOCTI 3aXHCTY.
Ile oco6muBO axkTyalbHO, SKIIO OOBMHYBAYEHHH pIIIyde 3arepedye
OOBMHYBaYeHHs Ta OCKapXye HoKasw, abo He Moxe OyTH IIpHUCYTHIM Yy
CYHOBOMY 3acimammi Ta 3abesmeuyBaTd CBifl ocoOmcTmil 3axucr (AHB.
srajlaHe pimeHHs y cupasi «Bacenin npotu Pociiy (Vasenin v. Russia),
myHKT 142).
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(i) 3acmocyeanns 3azanvHUX NPUHYUNIE Y Yilk cnpagi

65. Cyn 3a3Havae, 110 I 9ac KPUMIHAILHOTO IPOBA/PKEHHS 1HTEPECH
3adBHUII IPEACTABIISAB IpPHU3HAYCHUH HEpKaBoro 3axucHUK, K., fkoro
sronoMm 3aminmna JI. Kpim toro, Cyx 3ayBaxye, mo oOniaBa 3aXUCHUKH
OyJu 1o cyTi MAacCUBHUMMY 1 HE JiSUM B HaMKpalux iHTepecax 3asBHHIN. Y
MaTepianax COpaBd HIIO HE CBIMYUTH, IO 3aXUCHHUK 3asBHHUII
OCKapKyBaJla JOIYCTHMICTb OYyJIb-IKUX /TOKa3iB abo mogaBayia KJIOMOTaHHsd
B 11 iHTepecax Ha Oyap-sKill cTaiil MpOBaJLKEHHs, IONpH TOH (akr, mo
caMa 3asBHUIIS IIOCITIJIOBHO 3allepeduyBalia 0OBHHYBauEHHS Ta OCKapXKyBajla
PE3yNBTATH CYAOBO-IICHXIATPHYHOI eKCIIEepTH3M, a TakoK cnoci6 i
nposeneHHs (muB. myaktu 6, 15, 18 i 25). Tloswmis, siky 3aifnsma I 1
BUCJIOBIJIA Y CBOIH MPOMOBI, OyJ1a 0COOIHMBO Bpakatoyolo (AuB. MyHKT 19).

66. Cyn takox Oepe 10 yBarm apryMeHT 3asBHMII, 1[0 BOHA HE MOIJIA
e(peKTHBHO OCKapkuTH yxBany Bin 14 mumas 2014 poky, OCKUILKH ii
3axXHCHUK HE Iojaia anensmiiiny ckapry. Cyna 3asnadae, 1o B 0ararbox
cIpaBax Taka O€3MISUIBHICTh 3aXWUCHUKA IIPU3BOJUTH 0O BHCHOBKY IIPO
HMOPYIICHHS MIANYHKTY «¢» OyHKTY 3 crarri 6 Kousenuii y rnoeanamnni 3
nyskroMm 1 crtarri 6 Komsenmil (nuB., Hampukiaj, pillenHs y clpaBax
«Cuitpak potu Pociiy (Siyrak v. Russia), 3assa Ne 38094/05, niynikru 30 —
33, Big 19 rpymms 2013 poky; «Opnos mpotu Pocii» (Orlov v. Russia),
3astBa Ne 29652/04, nmysxtu 109 Ta 117, Big 21 uepsns 2011 poxy ra
«AHaHbeB IpoTH Pocii» (Ananyev v. Russia), 3assa Ne 20292/04, mytiktu 55
1 56, Bix 30 mumas 2009 poky). o Toro x y miit cupasi J{. ne jmime ne
[ojlajia anemsIiiHy ckapry, ajne it mifrpuMaia IpoKypopa, BUCTYIIAIOYH 3a
3aKpHUTTSl aleNIAifHOTO MPOBaKEHHS, 1HINIHOBAHOIO CamoIO 3asBHHUIICIO,
IIOTIPY BAXKITUBICTE MIPEAMETA CIIOPY AJIS 3asiBHUII Ta HasABIIICTh OYEBUIINX
MiJ(CTaB JJI OCKApXKCHHS (IUB. IYHKT 27).

67. 3 ommany Ha HaBeneHe CyJl JIOXOIWUTL BHCHOBKY, IO HajaHa
3asBHUII ITIpaBoBa Jormomora Oyra cepHo3HO Ta SBHO HEIOCTaTHLOIO.
30BciM He 3axHUIAIOYH IIpaBa Ta IHTEPECH 3asBHUIL, 11 IIpU3HAYCHUN
JIEPXKaBOIO 3axXUCHUK, SK BOAYaeThCS, HIATPUMYBAB IIO3HMLIIO CTOPOIIM
OOBMHYBa4YeHHS SK IIOAO MHUTAHbL IO CYTi, TAK 1 IOJI0 TAKOrO BAIUIMBOIO
IPOLECYATBLHOTO NUTAHHS, SIK TIPUCYTHICTE 3asSBHUII ¥ CYZ0BOMY 3acilaHHI.
Cyn yxe BCTaHOBHB, IO 3asABHHUIlL OyJa HeEcIpaBeJiuBo II030asiena
MOXJIMBOCTI OyTH MPUCYTHLOIO Y CYAOBOMY 3aciJaHHl Ta IIPEACTaBUTH
BJIaCHy Bepciio moAii i gokasu (muB. myuHkT 62). Orxe, Cy)i BBaXxkac, 10
HEJONIKA OTPUMAHO] 3asBHHUIEIO IPaBOBOI JONOMOTH OynHM 0coONIUBO
NOMITHHMH Ta 3aBIaliil INKOAY 3 ODJIAAY Ha BIACYTHICTH Y 3asBHUII
MOXJIABOCTI BUIIPABUTH YU OYJL-SKUM YAHOM 3MEHIIMTH HETATHBHHH
BIIJIUB TaKoi JJOIIOMOI'H Ha Pe3yJIbTaT IPOBA/KEHHS 1010 HEi.

68. CrocoBHO aprymenTy VYpsny, IO 3agBHUI IoBuHHa Oyna
HOBIIOMUTH CYA IEPIIO] 1HCTAHI] [IpO HU3BKY SKICTh HamaHoi i mpaBoBoi
JOTIOMOI'M 1 TOIPOCHTH 3aMiHUTH 1i 3axucHumka, Cyn 3a3Hadae, 1[0
HesnarHicTs K. 1 JI. Hajaty eheKkTHBHY IpaBoBy jJomomory Oyia sBHOIO i
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3asBHHUILA CKapXXuiacs Ha ue. BoHa mpocuiia opraHu JAepikaBHOI B, y
TOMY YHCIIi paiioHHMA cyn, 3amiauTa K. (qus. mynktu 13 1 15). CrocoBHO
M., To 1e#t npeacraBHUK Brepiie 3’ sBUBCA y 3acizanni 09 s 2014 poky,
3 SKOr0 3asBHHULIO Oy/0 BHIAICHO Ta SKE 3PEIITOI0 OYJI0 BIIKIAIEHO.
Hacrynue i octanse 3acijagust y cripaBi 6yi1o IpOBEJCHO paifOHHUM CYI0M
3a BIJICYTHOCTI 3asBHUIN, i YDSAJ HE 3amepedyBaB, 0 3asBHUI HABITHL HE
3HaJIa IIpo Ie 3aciganns. BbadaeTnes, mo JI. 3pemToio BUKOHANA BKa3iBKy
CyIAi He IOBIJOMIISATH CBOrO KIEHTA NPO JIATy 3acijamds y CIpaBi, xoda
BOHA caMa BBaXKasa, 110 I1€ CYNEPEedYUTh il 00OB’S3KY SIK 3aXHUCHUKA (JIUB.
myHKT 17). ¥ cBoix ckaprax A0 CY/iB BHIMX IHCTAHIH 3asBHAI MPSIMO
CKapxuiacs Ha siBHO HeeekTUBHY jroromory 3axucaukis K. i /1., BKIIo4no
3 BigMoBoo /Jl. momaTm amensmifiHy ckapry Ha yxBany Binx 14 numms
2014 poxy (muB. myrkTH 25 1 28). 3a Takux 0OCTaBUH caMme HAIOHATLHI
CyId MaJld BTPYTUTHUCS Ta IPU3HAUYUTU HOBOTO 3aXUCHHKA abo BIIKIACTH
3aciaHHs, TOKM 3asBHUIISI He 3MOXKe OyTH HAJICKHMM YMHOM IPEACTaBIICHA
(tam camo). OnHak Cyad BIIMOBHJIM B PO3IVILOL AlCHSIIAHOT CKapru
3agBHUII 3 (QopMaNbHMX IMiACTaB, MOCHIAIOYHCH HA Te, IO AaNeJsmidHy
CKapry MIl NOJATH JINIIE 3aXVUCHUK 3asBHUIN, TOMI SK BiJIMOBA 3aXMCHUKA
3pobuTH 11e OyiIa OJHUM i3 aCIEKTIB CKapry 3asBHUIL.

69. Hacamxinenp, xoua B numai 2014 poxy 3asiBHUILI OTpHMAIa HEBHY
IOpPUIMYHY KOHCYJIBTAIIO B1I 0OpaHoro HEIO 3aXWCHUKA, SIKUH, BOUCBU/ID,
momomir i chopmymosarn il amersiuiitHy ckapry (uuB. nyekr 23), Cyn
3a3Hadac, MO Ypsia HE CTBEP/PKYBaB, IO Iei (akT Mas IPU3BECTU IO
BHCHOBKY, [0 3asBHUI He MOTpeOyBaia HaaHOI HEpKaBOIO IIPaBOBOL
Jornomory, abo Mo HEJONIKK OCTaHHLOI HE BIUIMHYIH Ha CIIPaBEIUIMBICTD
CYJIOBOTO IIPOBaKCHHS.

70. ¥V kourexcti HaBeaenoro CyJ BBaxkae, 10 SKICTh HaJ(AHOI 3asMBHULIL
y Li#l cipaBi NpaBOBOi JTOIIOMOTH Ta BiJICYTHICTL HAIEKIIO! peTENLHOCTI 3
00Ky HalllOHAJILHUX CYMiB y 3B’S3Ky 3 I[MM HE BIiANOBIZAJIKM BHUMOraM
IYHKTY 1 Ta MiAMYHKTY «c» myHKTY 3 crarti 6 Konsenii.

(c) Joctyn 10 anenasinifilioro ocKapKeHns

(1) 3azaneni npunyunu

71. Cyn moBTOpIOE, IO NpaBo Ha JOCTYI A0 AallejfIlifiHoro Cyly B
KPUMIHIBHHAX CIIpaBax € HE OUIbIT abCONIOTHHM, HDK Y UBLILHUX
ClIpaBax, 1 JepXkaBa, SKilf JI03BOJICHO OOMEXYBaTH I1IpaBo IIa aressiiinie
OCKap>KEHHs, KOPUCTYETHCS IIEBHOIO CBOOOJIOIO PpO3CYAy MIOJO TaKUX
obmexeHp (pimeHns y copaBax «Jlereep mpotu bensriiy (Deweer v.
Belgium), Big 27 mororo 1980 poky, nyskt 49, Cepis A Ne 35; «Kapr
npotu Typewaunu» [BII] (Kart v. Turkey) [GC], 3asBa Ne 8917/05, mynxr
67, €CIUI 2009 (sBursarm)). OpHak 1i oOMEXeHHs HE ITOBUHII
[IEPELIKO/KATH 3MIMCHEHHIO ILOro IpaBa y crocié abo Takoio Mipolo, 3a
aKuX Oyze mopylieHa ¥oro cyrs. BoHHM mOBHHIII IEpeciijlyBaTH 3aKOHHY
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METy, 1 Ma€ ICHyYBaTH pO3YMHA IIPOIOPIIHHICTE MIXK 3aCTOCOBHUMHU
3ac00aMM Ta METOIO, SKOI IParHyTh JOCATTA (OWB. pIlIEHHS y CIpapi
«epen mpotun ®panuii» [BII] (Guérin v. France) [GC], Bixg 29 nunus
1998 poky, nyukT 37, 36ipruk piuens €gponeticbko2o cyoy 3 npag MoOUHU
1998-V).

(i) 3acmocyearns 3qzaneHux npuNYUnie y yii cnpagi

72. Cyp 3a3navae, mo 14 munas 2014 poky palioHHu CyJI IIOCTAHOBUB
yXBaJly CTOCOBHO IIPEJ’SBJICHUX 3aABHHUII OOBHHYBaueHb, BCTAHOBUBIIH,
10 BOHA BYMHWIA KpUMiHaJIbHE mpaBoropyuieHHs.. Cyz BCTallOBUB, IO
BOHA HE MOIJIAa HECTH KPHMIHAIBHY BiAOBIJANLHICTE 3a CTAaHOM
ICUXIYHOIO 3[0POB’sl, 1 YXBAJIMB IOMICTHTH ii JO NCHXiaTpHUYHOrO 3aKJIay.
bessamepedno, 3rifHo 3 HANIOHAILHUM 3aKOHOJABCTBOM 3asABHHUUS, B
IIPUHITAII, MaJla IPaBo Ha pO3TVI 11 CIPaBH anelAIiiiuM CyJJOM SIK 100
OUTaHb (axTiB, Tak i momo muranp mpasa. OAHak, sk BUIUIMBAC 31 CTATTI
393 KIIK Vkpainy, sk 0coba, 10 AKOI 3aCTOCOBYBATHCS IIPHMYCOBI 3aX01M
MEIUYHOTO XapakTepy, 3asABHUI HEC Majla [paBa IOJlaBarld allelsIiiiy
ckapry Ha yxsany Big 14 mumms 2014 poxky camocTiifHO i Mana 3poOuTH 1€
gepe3 CBOTO 3aXWMCHMKA, SIKAM Ha TOM MOMEHT Oyna Ipusnadena IH
nepxasoro ropuct J. (muB. mynkt 41). Omxe, sk BOAYAETLCS, PIIIEHHS
OCKapKyBaTH YM HE OCKAp>KyBaTH YXBATy palOHHOTO Cyy, OyJIO MOBHICTIO
sammeno Ha poscyn JI. Immmmu cnoBamm, cama 3asBHHUIE  Oya
1030aBJIeHa MOXIJIMBOCTI 3aXUCTUTH ceOe B anesiiioMy cyai Moo cyTi
BUCYHYTHX OOBHHYBAY€HL I OCKAp)KHTH YXBally IPO INOMINEHHA 1 JO
NICUXIaTPUYHOTO 3aKIasy.

73. VYV 38’s3ky 3 mum Cyz He 3ajumniae mosa yBarolo Te, IO 3asBIIAI,
BOYCBHU(b, IIPOKOHCYJIHTYBANACSH 3 00paHuM HEIO 3aXHUCHHKOM IO IOHAIs
anensuidaol cKapru, sKy BOHA Hojaia ocobucro, Oe3 ydacri 3aKOHHOIO
npeacraBauka (quB. mysKT 23). Hackinpku ne# 3axucHux OyB 3aiIydcHMH
JI0 CKJIaJaHHS auejsiiaoi ckapru, Heeijomo. Baxoimpo, mo Ypsax xe
CTBEPKYBaB, IO 3TiTHO 3 HAIIOHAILHUM 3aKOHO/JIABCTBOM II€H 3aXMCHUK
MaB 11paBo IIOJ@TH ANeNsI(idHy CKapry BiJ IMEHI 3asiBHUIIL, IIOIIPY TC, IO II
3aXMCHUKOM Ha TOH MomeHT Oyma J[., i He BBaxas, o Oylb-ska Taka
MOXKJIUBICTE, SIKIIIO BOHA ICHYBaya, po3B’s3yBaia O IpobiieMy IIOJO
3a00pOHM 3asBHMII CAMOCTIMHO IMOJABATH anesImiiHy ckapry. OrTxe, y
Cyny Hemae miicTaB po3ryisgaTy e IUTaHHs.

74. Y Oynn-stkoMmy BUNIAAKY, Ha gyMKy Cyny, Toi daxT, o 3asBHULS HE
MaJia MOKJIMBOCTI IOJATH allelsiiiiHy ckapry ocoOUCTO, BaXKKO y3IOAMTU
3i crarrero 6 Komsenuii, stka BuMarae, mo0 oco0a, oOBuryBauena y
BUYMHEHHI KpUMIHAIBHOIO TPaBOIOPYINEHHs, Maja IpaBo Opary ePeKruBiry
yYacTh y pOsrisii cupasd nono mei. bescyMmHIBHO, MOXHA Hepe0aunTh
CHUTYalil, KOJY NCUXIYHui craH OOBMHYBA4€HOro pobUTh HOro He31arHuM
peanizyBaTd CBOI IpoLlECYalbHi IpaBa, 1 AeNeryBamHs WX IIpaB iHINIA
oco0i € BunpasaanuM. [Ipore Cyn He Oyne BU3HABATH JIUIIE CIBEPIDKYBANY
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ICUXiyHy XBOpoOy 3asfBHHMII sK mepenbadeHe 1 HOBHE OOMEXEHHS 11
porecyalbHUX IpaB, BKIIOYHO 3 11 [IpaBOM Ha alensuiiiie ocKapiKeHHs,
30KpeMa, SIKIIO CyAaMy He OyJIo MpoBeAeHO OUIHKY ii 3aTHOCTI 0COOMCTO
OpaTy y4JacTh B IPOBAKEHHI, Ke 3aBEPIIMIIOCS NOCTAaHOBICHHAM yXBald
npo ii moMilleHHS 0 ICUXIaTpHYHOTO 3aknamy (muB., mutatis mutandis,
pimennss y cmpaBax «O.I'. mporu Jlateii» (O.G. v. Latvia), 3asBa
Ne 66095/09, nmynxt 62, Big 23 Bepecusa 2014 poky Tta «IIpomxkin nporu
Pocii» (Proshkin v. Russia), 3asBa Ne 28869/03, mynkr 92, six 07 mororo
2012 poxky, B sikux CyJ po3riisaaB nofibHe MUTaHHs 3 TOYKY 30py IIyHKTY 4
ctarti 5 Konseunii mono 3arpumanoi ocodbu). Baxxnupicts npeamera cropy
— TPUMAaHHS 3asABHUII B ICUXiaTPUYHOMY 3aKJIaJli — 3MYULYE JIATH TAKOTO
BHCHOBKY.

75. Kpim Toro, sK cBiguaTh 0OCTaBUHM 1€l CIIPABHU, 3aXUCHUK 3asiBHHLI
Jl. He momana aneNANidHY ckapry BCymeped OaKaHpio 3asBHUIN Ta
HEe3Ba)XKAlO4YM Ha HAJBHICTH MOTCHIIHHO OOIpYHTOBAHUX IIJICTaB UL
ockapkeHHs. OCKUTBKH 3asBHUI HE Mayia IPAMOro JOCTYIYy A0 I[bOrO
3aco0y IOPUIMYHOrO 3aXWCTy, Ii€ Maj0 HE3BOPOTHI HACIHIKH JUIs
pe3ynbTaTy IpOBaPKEHHS Ta 11 Ipas.

76. VY 38’a3ky 3 nuM CyJ HE MOKE HE 3a3HAYUTH 13 3aHEIIOKOCHHSM, 110
X04a YHHHE Ha MOMEHT IOJi# HalioHaNbHe 3aKOHOIaBCTRO IIONO ydacTi y
3acilaHHAX ~Ta  IHIMIIOBAHHS  CYIOBOTO  MEPerisyly  TPUBAIOYOTIo
ICUXIaTPUYHOTO JIiKyBaHHs Oyi10 3mineno B 2017 poui (us. myHkTH 42),
XKOJIHUX 3MiH He OYJ10 BHECEHO IIOA0 TAKOTO BaXKJIMBOI'O ACIICKTY, K 1IPaBO
0o0BHHYBadeHOro 0ocoOHCTO NOJAaBaTH aleAlliifHy cKapry Ha yXBaly Yy
KPUMIHAJILHOMY HIpPOBa/DKCHHI PO 3aCTOCYBAHHS IPUMYCOBHUX 3aXOUIB
MEIUYHOTO XapaKTepy.

77. 3aranmoMm, Cyx BBakae, mo 3a OOCTaBHH Ii€l CIpaBH BiJIMOBa Yy
PO3TIIIAL alleNAIIHOT CKapry 3asBHHULI Oyjia HEBHIIPABAAHUM OOMEKCHHAM
ii mporecyansHUX mpaB, a ToMy OyJI0 HECYMICHOIO 3 BHMOraMHd CTarTi 6
Kousenmii.

(d) Bucnosox

78. Ouiniooud 3aralibHy CIpPaBeUIHBICTB CynoBOro po3rsity, Cyu,
Oepydrn 10 yBarm Bci 3a3HadeHi ¢akropw, 30KpeMa HeoOIpYHTOBAHE
BUJAJICHHs. 3aSBHMII i3 3aly CyAy nepumroi iHcTaHmil B IIOC[HAHHI 3
HaJaHOIO 11 HeeEeKTUBHOIO MPaBOBOIO JIOIIOMOIOIO, 1 BiACYTHICTIO Oylb-
SKOTO HaJIE)KHOTO OOIpYHTYBaHHsS HEHaJaHHs il MOXIJIHBOCTI OCOOHCTO
IIOJIaTH aleJSAIidHy cKapry y KpUMIHAJILHOMY IPOBAJOKEHHI MO0 HE,
JOXOJIUTH BUCHOBKY, IIIO IIpaBa 3asBHHULI Oy MOPYIIENi TaKoI0 MipoIo, 1110
Ile miAipBaIo 3araibHy clpaBemBicTs nposapkens. Omxe, Cya BBaxkac,
110 6yI10 MopyIeHo MYyHKT 1 1 MAmyHKT «c» myHKTy 3 crarri 6 Konpenii.
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II. IHIII CTBEPJKYBAHI ITOPYIIEHHSI KOHBEHIIII

79. Ha mincraBi Tix camux (akTiB 3asBHMIS TAKOX CKAPXKIJIACS, IO
BOHA HE Majla JOCTYIy [0 aneJBIiHHOr0 OCKap)XEHHS Y KPUMiHAJIBHOMY
IIPOBa/DKEHH] IMOA0 Hel, Mo i1 MOMIIEHHs 0 TICUXIaTpUYHOTO 3aKiIamy
OyJI0 HE3aKOHHHM i BOHA HE Mala MOXJIMBOCTI iHILIIOBATH IIEPErisj
3aKOHHOCTI TaKOTO IOMINICHHS JO IICHXIaTpHYHOro 3akiany. Bona
nocmnanacst Ha nyHkTH | 1 4 crarti 5 Kourenuii Ta crartio 2 IIporokomy
Ne 7 no Konsenmii.

80. bepyuu no yBaru ¢axTu crpasd, JOBOAU CTOpIH Ta CBOI HaBeCHI
paHinre BUCHOBKH 3a ctarreio 6 Kousennii, Cy/1 BBaxae, 0 BiH PO3TIISHYB
OCHOBHI IOpM/IWYHI IUTAaHHSI, IOPYIIEHI y crpaBi, i Hemae morpebu B
OKPEMOMY pO3IJIIAl IIPUHHATHOCTI Ta CyTi CKapr, SKi 3aNHUIIMIACS (JIAB.
pillieHHs y copasi «LIeHTp IOpHIMYHMX pecypciB B iHTepecax Banenruna
Kumneany nporu Pymynii» [BII] (Centre for Legal Resources on behalf of
Valentin Cdmpeanu v. Romania) [GC], 3assa Ne 47848/08, nyukr 156,
€CIII2014).

III. BACTOCYBAHHS CTATTI 41 KOHBEHIIII

81. Crarrtsa 41 Kongenuii nepenbavae:

«JIkio Cyn BuzHae dakT nopyuenns Kouseuuii a6o rporokodiis Jio Hel i sKULO
BHYTpilllHe mnpaeo BianosigHoi Bucokol Horosipriol Croponu riepepbadac Juuic
yacTKoBe BigmkonxysaHHs, Cyx, y pasi weobxinHocTi, Hajge 0TepIiiiii cTOpoHi
CTIpaBeUIuBY caTtrcdaxiiloy.

A. Hlxona

82. 3agsuuns Bumarana 50000 eBpo B sKOCTI  BIJUIIKOYBaHHS
MOPabLHOI IIKOJH.

83. Vpsna BBaxas 110 BUMOT'Y HEOOIPYHTOBAHOIO.

84. CrocoBHO MopanmpHOl mkoam Cyx Haranaye, 100 SIKIO, K 1y ¥
crnpasi, ocoba cTana MMOTEPIiNO0 BHACHIIOK IPOBAJPKEHHS, SKE IIPU3BEIIO
0 TopymieHHss BuMmor ctarri 6 KoHBeHmii, HanexHuM crocoOoM
BUIIPABJICHHS TaKOr'0 IOPYUICHHS MOXE, B IPUHIMMIN, OyTH HOBUH pO3IILsii
abo BiTHOBNEHHS IPOBa/DKEHHS Ha BHMOIY 3asBHHWKA (IUB. PIIIECHHS Y
cupasi «Kynax nporu Jluteu» [BII] (Cudak v. Lithuania) [GC], 3asBa
Ne 15869/02, nyukr 79, €CIII 2010 3 momanbumamy mocumanusmu). Cyt
BBaXKa€, IO y IiH crpaBi MPUCYIPKEHIIsE crpaBeuBoi carucdakiiii Moxe
I'PYHTYBATHUCS JIUIIC HA TOMY (aKTi, 10 3asSBHUIISL HE 3MOTJIa CKOPUCTATUCS
rapanTismu crarTi 6 Konpennii. Xoua Cyn He MOXe pOOUTH IIPUITYIICHHS
IOJI0 Pe3yNbTaTy IMPOBAPKCHHS Ha HAI[IOHATBLHOMY PiBHI, SIKOW cHTyaIlist
Oyna iHmoO, BiH BOaYae OOTPYHTOBAHWM BBAKATH 3asBHHUIO TAKOIO, SKa
Oyna nozbaBneHa peanbHoi MOMUmMBOCTI. KpiMm Toro, 3asBHHUIs 3a3lana
MOPAJIBHOI IIKOJU, 1 BCTAHOBJICHHS rTopyIiueHIst Konseniiii e cralloBuTuMe
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JOCTAaTHIO CIpaBeqnuBy cartucdakuiro. bepydnm po yparm XxapakTep
BCTAHOBJICHMX IOpYyIIeHs Ta 3/JIMCHIOIOYM ONINKY HA  3acajax
CIpaBEUINBOCTI, K Toro Bumarae crarTs 41 Komsennii, Cyn mpucyikye
3assBHUII 5 400 €BpO B AKOCTI BiJIIKOYBaHHS MOPAILHOT KO TH.

B. Cynosi Ta inmi BurpaTn

85. 3asBHums Taxkox BuMmarasa 5 100 €Bpo B sKOCTI KOMIEHcaIil
CYHOBUX Ta IHIIUX BHTpaT, IIOHECEHWX IIiJi dYac IIPOBAHKCHHA Y
HamioHanpHMX cymax i y Cymi. Boma Hagama xomito goroBopy 3 ii
3aXMCHHUKOM, 3TiZIHO 3 SKUM BOHa 3000B’s3yBajiacs CIUIATHTH 3a HaJaHy
IpaBoBy Jonomory 50 eBpo 3a roJUHY, a TAKOX JETANbHY 1HQOPMAIIIO IIPo
4ac, BUTPAYCHUH IPEICTAaBHMKOM Ha CIpaBy, SKMH CTAaHOBUB 3arajioM
102 roguHy, BpaxoBYIOYH IATOTOBKY amelsiifinol 1 kacariifnoi ckapr
3agBHALI Ha yxBay BiJx 14 jyumas 2014 poxy.

86. Vpsan BBaxas, mo BUMOra Oysia HEOOIPYHTOBAHOIO Ta HaJMipHOIO.
30kpeMa, BiH IOCTABHB I CYMHIB y4acTh MpejcTaBHuKa 3asBHUII y Cyai
B IIPOBa/IPKEHHI Ha HaIliOHATBFHOMY PiBHI (IMB. IyHKT 23).

87. Bimnorimno nmo nmpakteky Cyny 3asBIWK Mae IpaBo  Ia
KOMIICHCAIIIO CYJI0BUX Ta IHIIMX BUTpAT, JIMIIC SIKUIO OyJIC JIOBCIECHO, 110
Taki BHUTpaTd Oymu GakTHYHUMH 1 HEMUHYYAMU, a IXdiil posMmip —
obrpyHToBaHUM. Y Iiif cIpaBi 3 OMIAAY Ha HAasBHI B HBOIO IOKYMEHTH Ta
3a3HaueHl Kputepii Cya BBakae 3a PO3YMHE IPHUCYLUTH 3asBIUII
3 800 eBpo B sIKOCTI KOMIICHCAIll CYIOBUX Ta IHIIHX BHUTPAT, MOHECEHUX
iy gac riposapkenns y Cyi.

C. Ilenst

88. Cyn BBakae 3a HaJIe)KHE NMPUIHAYUTH IIEHIO Ha ITi/ICTaBl rpanudHol
IIO3WYKOBOI CTaBKM CRPONEHCLKOro IEHTpaJBHOrO Oarky, O SKOi Mae
OyTU JOJAHO TP BiICOTKOBI IIYHKTH.

3A IUX IITJICTAB CVY ][ OAHOI'OJIOCHO

1. Qeonouwtye mnpuiiHATHOIO cKapry 3a crarreio 6 Konsenumii Ha
CIIPaBEAJIUBICTh KPUMIHAILHOTO IIPOBAIKEHHS 3 OIJISLIYy Ha BiJICYTHICTD
3adBHULI Yy CYAOBHUX 3acCilaHHsX, HHM3LKY SIKICTh HaJIaHol IpaBoBOi
JIOTIOMOTH Ta BIACYTHICTEH HOCTYIY O anelIIiifHOro OCKapKEHHS;

2. Ilocmanoense, mo Oyno HOPYIIEHO IIYHKT 1 1 MIAIYHKT «C» IIYHKTY 3
crarTi 6 Konsennii;
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3. Ilocmanoense, mo HeMmae NMOTPeOU PO3TINATH MPUHAHSTHICTL Ta CYTh
ckapr 3a crarrero 5 Kompenmii ta crarreio 2 Ilpotokomy Ne7 mo
Koupenit;

4. IHocmanoense, mo:

(a) ympomoBx TphOX MICAIB 3 JaTH, KONH I pillieHHs Halyjie cTaTycy
OCTAaTOYHOTO BiAmoBiAHO g0 nyHkTy 2 crarri 44 Konsewnuii,
JIep’KaBa-BiANOBIIaY IIOBHHHA CIUIATHTH 3asSBHHUII Taki CyMH, SKi
MaloTh OYyTH KOHBEPTOBAaHI B HAIIOHAILHY BAIIOTY JEPKaBH-
BIJIIIOBi/Ia4a 3a KypcoM Ha JCHD 3/IICHEHHS IJIaTEeXY:

(1) 5 400 (Ir’ATH THCAY YOTHPHUCTA) EBPO Ta JOJATKOBO CyMy OyAb-
SKOr0 IOJATKy, II[0 MOXe HapaXxOByBaTHCs, B  SKOCTI
BIJIIKOYBaHHS MOPaILHOT IIKOIH;

(i1) 3 800 (Tpu THCs4i BICIMCOT) €BpPO Ta JOJATKOBO CyMy OYyib-
SIKOTO MOJATKy, IO MOJKE HApaxOBYBATHCS 3aSBHUIN, B SKOCTI
KOMIIEHCAIll CYJOBHX Ta IHIIMX BHTpar, ski MaioTe OyTH
CIUIaueHi 0e3mocepeHLO Ha paxyHoK, BKa3aHuN
masoM JIeBHIILKHM;

(iii) i3 3aKiHYEHHSM 3a3HAYEHOT'O TPHUMICSIHOI'O CTPOKY IO
0CTATOYHOIO PO3paxyHKY Ha 3a3Haverri CyMU
HApaxOBYBAaTHUMEThCS TIPOCTHI BiJICOTOK (Simple interest) 'y
po3Mipi  rpaHMYHOI IO3MYKOBOi CcTaBKH  CBPONEHCHKOIO
[EHTpaJIILHOTO OaHKY, sKa JISTHME B Iepiof HECIUIaTH, H0 SIKOL
Mae OYTH JOJIaHO TPH BiICOTKOBI IYHKTH;

5. Bioxunse pemry BUMOT 3asBHUIIL MO0 CIPaBENTUBOI caTuchaKiii.

Y4YMHEHO aHTJIHCHKOI0 MOBOIO Ta IOBIIOMJICHO MUCLMOBO 06 uepBHS
2024 poky BianosigHo g0 myHKTIB 2 Ta 3 [Ipasuna 77 Pernamenry Cyny.

Bixrop Conogeitaix MartTiac I'yiiomap
(Victor Soloveytchik) (Mattias Guyomar)
Cexkperap I'omora
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wishes, decision having been left entirely to State-defence counsel’s discretion ¢ No right
under relevant domestic law for an accused person to lodge an appeal in person against a
judgment in criminal proceedings ordering coercive measures * Absence of any proper
justification for not allowing applicant to lodge an appeal in person * Overall fairness of
proceedings undermined
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L.T. v. UKRAINE JUDGMENT

In the case of L.T. v. Ukraine,
The European Court of Human Rights (Fifth Section), sitting as a
Chamber composed of:
Mattias Guyomar, President,
Lado Chanturia,
Martin§ Mits,
Stéphanie Mourou-Vikstrém,
Maria Elésegui,
Katefina Siméakova,
Mykola Gnatovskyy, judges,
and Victor Soloveytchik, Section Registrar,
Having regard to:
the application (no. 13459/15) against Ukraine lodged with the Court
under Article 34 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (“the Convention”) by a Ukrainian national, Ms
L.T. (“the applicant”), on 7 March 2015;
the decision not to disclose the applicant’s identity to the public (Rule 47
§ 4 of the Rules of Court);
the decision to give notice to the Ukrainian Government (“the
Government”) of the complaints under Article 5 §§ 1 (e) and 4, Article 6
and Article 2 of Protocol No. 7, and to declare the remainder of the
application inadmissible;
the observations submitted by the respondent Government and the
observations in reply submitted by the applicant;
the written comments submitted by Validity Foundation — Mental
Disability Advocacy Center, a non-governmental organisation which was
granted leave to intervene as a third party by the then President of the Fifth
Section;
Having deliberated in private on 14 May 2024,
Delivers the following judgment, which was adopted on that date:

INTRODUCTION

1. The case mainly concerns the applicant’s complaint under Article 6 of
the Convention of the unfairness of criminal proceedings against her which
led to a decision to commit her to a psychiatric facility.

THE FACTS

2. The applicant was born in 1982 and lives in Poltava. She was
represented by Mr O. Levytskyy, a lawyer practising in Kyiv.

3. The Government were represented by their Agent, most recently
Ms M. Sokorenko, of the Ministry of Justice.

4. The facts of the case may be summarised as follows.
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I. CRIMINAL PROCEEDINGS AGAINST THE APPLICANT

5. On 13 November 2013 N., the wife of a man whom the applicant was
allegedly stalking, filed a complaint with the police, alleging that the
applicant had assaulted her in the street and consequently she had sustained
bruising to her face and suffered pain in her neck. Criminal proceedings
were instituted.

6. On 30 January 2014, in the presence of K. (a legal aid lawyer whom
the investigating officer had invited to attend), the applicant was charged
with intentionally inflicting minor bodily injury on N. and questioned. She
denied inflicting any bodily injury on N.

7. In the course of the investigation, the investigator interviewed the
victim and witnesses and carried out a reconstruction of the incident,
without the applicant’s participation. He also commissioned a psychiatric
report on the applicant’s state of mind at the time of the offence and whether
there was a need for her to be placed in psychiatric detention.

8. On 5 June 2014, following an inpatient forensic psychiatric
examination of the applicant, a panel of psychiatrists from the Dnipro
Regional Psychiatric Hospital submitted report no. 120, which stated that
the applicant suffered f{rom chronic paranoid schizophrenia which
manifested itself in a form of erotic delirium accompanied by an crotic
interpretation of events which occurred; abnormal emotional reactions with
a lowering of the threshold of aggression; and the subordination of her
entire way of life to delusional ideas and the implementation of those ideas.
The experts concluded that the applicant was incapable of understanding
and controlling her actions and had been similarly incapable both at the time
of the offence and during the assessment, and that her state of health
warranted her placement in a psychiatric hospital under standard
supervision. According to the applicant, she was not provided with a copy
of the report and only became aware of the experts’ conclusion during the
subsequent court proceedings.

9. On 24 June 2014, in an application made before the Kyivskyy District
Court of Poltava (“the District Court”), a prosecutor charged the applicant
with intentionally inflicting minor bodily injury and asked the District Court
to order her involuntary psychiatric confinement, as provided for in
Article 94 of the Criminal Code.

10. On the same day the investigator granted K. access to the case file.

11. On 3 July 2014 the District Court held a preparatory hearing for the
trial. The applicant and K. were present. According to the applicant, she had
learned of that hearing, and thus the fact that the case had been transferred
to the court, from a summons she had received on 2 July 2014. She had then
tried to contact K., but to no avail. After the hearing, during which she
learned that K. had familiarised himself with the case file in her absence and
had not informed her of this, she tried to discuss the situation with him, but
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he refused to cooperate, saying that she was free to instruct a private lawyer
if she was dissatisfied with his conduct.

12. On the same day, 3 July 2014, the applicant asked the District Court
to grant her access to the court’s case file, including the prosecutor’s
application and any accompanying material. She received no reply.

13. On 4 July 2014 the applicant asked the Poltava Legal Aid Centre to
replace K. with another lawyer, arguing that he had acted contrary to her
interests.

14. On the same day the applicant asked the prosecutor’s office to allow
her to study the material in her criminal case file and make copies of the
documents contained therein. In its reply of 7 July 2014, the Poltava
regional prosecutor’s office noted that the applicant had to act through her
legal counsel, as she was a person in respect of whom coercive measures of
a medical nature were sought.

15. On 8 July 2014 the applicant complained to the District Court of
K.’s inactivity and lack of cooperation, and requested that another lawyer be
appointed for her. She also filed an application challenging the conclusions
of her forensic medical examination and requesting a new forensic
psychiatric assessment.

16. On 9 July 2014 the District Court held a hearing in the case. The
applicant was represented by a new legal aid lawyer, D., who had been
appointed on 8 July 2014 to replace K., who had fallen ill. According to the
official audio-recording of the hearing made available to the Court, at the
beginning of the hearing the prosecutor asked the court to hear the case in
the absence of the applicant, as a minor witness was afraid to come to court
to testify because he feared for his life and health. Relying on Article 512 of
the Code of Criminal Procedure (see paragraph 39 below), the prosecutor
argued that the applicant’s presence was not mandatory. D. stated that she
was not in a position to give an opinion on the matter as she had not yet
seen the case file, and she asked the court to grant her time to study the case.
The District Court allowed the prosecutor’s request and ordered the
applicant to leave the courtroom. It ruled that since the case involved
underage witnesses and concerned the application of coercive medical
measures, the proceedings should be conducted in the applicant’s absence,
with her interests being represented by her defence counsel.

17. The judge then decided to adjourn the hearing until 14 July 2014 in
order to give D. time to familiarise herself with the case file. At the same
time, he asked D. not to inform the applicant of the date of the next hearing.
In response to D. arguing that it was her duty to inform her client of the
hearing, the judge assured D. that it would be {ine with him if the applicant
was not informed of the hearing.

18. On 10 July 2014 the applicant submitted a written request to the
District Court for access to the documents in the case file, including the
forensic psychiatric report. Referring to her request of 4 July 2014, she
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noted that the public prosecutor had refused to allow her access and stated
that she wished to challenge that report at the trial. There is no response to
that request in the case file.

19. On 14 July 2014 the District Court held a trial hearing in the
presence of the prosecutor, the victim and D. The applicant was not
informed of the hearing. The District Court heard testimony from the victim
and witnesses for the prosecution. It also studied the forensic psychiatric
report of 5 June 2014 and examined other documents. D. did not challenge
the admissibility of any piece of evidence and did not raise any objections
or comments. During her closing statement, which lasted about twenty-four
seconds, D. submitted that she had nothing to say and further stated that
based on her personal experience of communicating with the applicant, and
having regard to the forensic psychiatric report, she would leave the
decision to the discretion of the court.

20. On the same day the District Court delivered its judgment. It found
that the applicant had committed the offence of intentionally causing N.
bodily harm. The court also found, on the basis of the forensic psychiatric
report of 5 June 2014, that the applicant could not be held responsible for
the offence in question and required involuntary medical treatment in a
psychiatric facility under standard supervision. The judgment was amenable
to appeal within thirty days.

21. D. did not lodge an appeal against the judgment of 14 July 2014.

22. On 16 July 2014 the applicant wrote to the District Court,
complaining that she had not been informed of the time and date of the
hearing and asking for a copy of the judgment of 14 July 2014. In particular,
she submitted that she had not known that a judgment had been delivered in
her case until 15 July 2014, following a telephone call from D., who had
explained that she herself had not been aware of the date of the hearing in
advance and had therefore not been able to inform the applicant of the
hearing. A copy of the judgment was sent to the applicant as requested.

23. As it transpires from the applicant’s claim under Article 41 of the
Convention (see paragraph 86 below) on 23 July 2014 she concluded a legal
ald agreement with a lawyer of her choosing, Mr Levytskyy (who later
became her representative before the Court (see paragraph 2 above).
According to the applicant’s claim for just satisfaction, that lawyer assisted
her in drafting appeals against the judgment of 14 July 2014. In their
observations in reply to the applicant’s claims for just satisfaction, the
Government questioned the amount sought, stating, inter alia, that the
lawyer had not invoiced the applicant for this assistance until 2023, i.e. nine
years after the alleged provision of the service, whereas the legal aid
agreement of 23 July 2014 provided that he should have submitted an
annual report on the work carried out.
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24. On 28 July 2014 the applicant again asked the District Court to grant
her access to the case file, noting that her previous requests remained
unanswered. Apparently, this was to no avail.

25. On 12 August 2014 the applicant appealed in person against the
judgment of 14 July 2014. She argued, inter alia, that she had been
convicted of a crime which she had not committed, and that the District
Court had arbitrarily excluded her from the hearing and proceeded in her
absence, depriving her of the opportunity to present her case, examine
witnesses and defend herself in person. The applicant further complained
that she had been deprived of access to the case file, including the
prosecutor’s request for compulsory medical treatment and the forensic
psychiatric report on which the order for her psychiatric confinement was
based. The applicant contested the findings of that report and the manner in
which her forensic examination had been conducted. Lastly, she submitted
that the State-appointed lawyers who had represented her had been
manifestly ineffective and had refused to take steps to protect her interests,
including filing an appeal against the judgment of 14 July 2014. In her
defence, she submitted a number of pieces of evidence, including positive
references from her places of residence and work.

26. On 2 September 2014, at the applicant’s request, the Poltava
Regional Court of Appeal (“the Court of Appeal”), which was dealing with
the applicant’s appeal, granted her full access to the case file and the trial
records.

27. At a hearing on 9 September 2014, which was held in the presence
of the applicant, the prosecutor expressed his opinion that the proceedings
should be terminated as the applicant had no right to appeal. D. supported
the prosecutor’s view. The Court of Appeal decided to terminate the appeal
proceedings without examining the merits of the case. It found that in such a
case, under Ukrainian law, only the applicant’s defence counsel or legal
guardian had the right to appeal.

28. The applicant lodged an appeal on points of law, maintaining her
complaints and relying on Article 6 of the Convention, among other things.
She also requested, as an interim measure, that enforcement of the judgment
of 14 July 2014 be suspended.

29. On 22 September 2014 the Higher Specialised Court for Civil and
Criminal Matters returned the applicant’s appeal on points of law
unexamined, for the same reasons as those given by the Court of Appeal,
noting that under the applicable law, the applicant had no standing to lodge
the appeal in person.
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II. THE APPLICANT’S PLACEMENT IN A PSYCHIATRIC HOSPITAL

30. On 22 September 2014 the District Court sent a copy of the
Judgment of 14 July 2014 to the Poltava Regional Psychiatric Hospital and
the local police division for implementation.

31. On 3 October 2014 the applicant, who until that date had remained at
liberty, was summoned to a police station and then forcefully taken to the
hospital.

32. By adecision of the District Court of 2 April 2015, the applicant was
released from the hospital for compulsory outpatient treatment. The decision
was based on a request made by the hospital, which had indicated that the
applicant’s mental health had improved and remained stable.

33. On 17 November 2015 the District Court put an end to the
compulsory psychiatric measures following an application by the
applicant’s treating psychiatrist, who considered that her compulsory
psychiatric treatment was no longer necessary.

RELEVANT LEGAL FRAMEWORK

[. THE CRIMINAL CODE OF 5 APRIL 2001 (AS IN FORCE AT THE
RELEVANT TIME)

34. The relevant provisions of the Criminal Code on the liability of
persons who commit criminal offences in a state of insanity are described in
Anatoliy Rudenko v. Ukraine (no. 50264/08, § 54, 17 April 2014).

II. THE CODE OF CRIMINAL PROCEDURE OF 13 APRIL 2012

35. Chapter 39 (Articles 503 to 516) of the Code of Criminal Procedure
of Ukraine (“the CCP”), as in force at the relevant time, laid down the
procedural framework for examining a criminal case against a person who
had been charged with committing a criminal offence in a state of insanity
or who had become mentally ill after committing a criminal offence and
could no longer bear criminal responsibility and serve a sentence.

36. In accordance with Article 506, a person in respect of whom
compulsory medical measures were envisaged or in respect of whom
proceedings on the application of such measures were pending enjoyed the
rights of a suspect and an accused to the extent determined by his or her
mental state as established by a forensic psychiatric examination, and
exercised those rights through his or her defence counsel or legal guardian.

37. Article 506 further provided that if the nature of a person’s mental
disorder or mental illness prevented procedural actions from being
conducted with his or her participation, the relevant prosecutor or court
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could decide to conduct the procedural actions in question without that
person’s participation.

38. Article 507 provided for the mandatory participation of defence
counsel in criminal proceedings regarding the application of coercive
measures of a medical nature.

39. By virtue of Article 512 of the CCP, the participation of a person in
respect of whom the relevant proceedings were pending was not mandatory,
and he or she could take part if the nature of his or her mental disorder so
permitted.

40. Under Article 513, when issuing a decision, the court in question had
to determine the following questions: (i) whether a criminal offence had
taken place; (ii) whether that criminal offence had been committed by the
person whose criminal case was being examined; (iii) whether the person
had committed the criminal offence in a state of insanity; (iv) whether the
person suffered from a mental illness that precluded the application of a
criminal punishment; and (v) whether a compulsory medical measure
should be applied and which specific measure should be applied.

If the court found it proven that a criminal offence had been committed
by the person concerned in a state of insanity, or that after committing a
criminal offence the person had become mentally ill and could no longer
bear criminal responsibility, the court had to take a decision on the
application of compulsory measures of a medical nature.

If the court did not find it proven that a criminal offence had been
committed, or established that it had been committed by another person, the
court had to refuse to apply compulsory measures of a medical nature and
terminate the criminal proceedings.

If it was established that a person had committed a criminal offence in a
state of insanity but had recovered by the time of the trial, or that as a result
of changes in his or her health, there was no longer a nced to apply
compulsory medical measures, the court had to terminate the criminal
proceedings on the application of compulsory medical measures.

Lastly, Article 513 provided that criminal proceedings for the application
of compulsory medical measures could be terminated by the court if a
person’s insanity at the time of an offence was not established or if a person
who had become mentally ill after committing a criminal offence recovered.
In that case, the prosecutor had to initiate ordinary criminal proceedings.

41. Articles 393 and 425 of the Code identified defence counsel or a
legal guardian as persons with standing to appeal against a decision on the
application of compulsory measures of a medical nature.

42. On 14 November 2017 Law no. 2205-VIII introduced amendments
to the CCP, making it mandatory for persons in respect of whom
compulsory measures of a medical nature were sought to participate in the
relevant hearing. The amendments also entitled persons who were subject to
compulsory measures of a medical nature to apply to a court in person 1o
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terminate or modify the application of a compulsory measure of a medical
nature.

III. RESOLUTION NO.7 OF 3JUNE 2005 OF THE PLENARY
SUPREME COURT OF UKRAINE

43. The relevant parts read as follows:

“In order to ensure the correct and uniform application by the courts of the
legislation on involuntary medical treatment and to eliminate shortcomings in judicial
practice, the Plenary Supreme Court resolves as follows:

3. ... involuntary medical treatment may be ordered only if the case file contains a
reasoned conclusion by psychiatric experts that the person in question is suffering
from a mental illness or disorder which renders him or her mentally unfit or partially
unfit to stand trial and which warrants the application of such measures ...

Courts must be critical in their assessment of the above-mentioned conclusions [and
assess] whether they have a proper scientific basis [and are] convincing and
well-reasoned. ... Those conclusions may be used in a case as evidence which has no
predetermined probative value and [is] not binding on the court. However, any
disagreement with them shall be reasoned in the ruling, verdict or resolution of the
court.

10. Having regard to the provisions of Article 419 of the Code of Criminal Procedure,
sections 3 and 25 of the [Psychiatric Assistance Act], and paragraph 5 of Principle 18
of the Annex to UN General Assembly Resolution 46/119 of 18 February 1992 on the
protection of persons with mental illness and the improvement of mental health care
..., which provide that the patient and his representative shall be entitled to attend,
participate in and be heard in person at any hearing, the courts must ensure that the
person in respect of whom involuntary medical treatment is being considered (except
when the nature of his condition prevents this) and his representative participate in the
hearings, [if it has not received] a written waiver from that person of his right to
attend ...”

IV.CONVENTION ON THE RIGHTS OF PERSONS WITH
DISABILITIES, ADOPTED BY THE UNITED NATIONS GENERAL
ASSEMBLY ON 13 DECEMBER 2006 (RESOLUTION
A/RES/61/106)

44. The UN Convention on the Rights of Persons with Disabilities is
geared to promoting, protecting and ensuring full enjoyment of all the
human rights and fundamental freedoms by people with disabilities and
promoting respect for their intrinsic dignity. Ukraine ratified it on 16
December 2012. The relevant provision of that Convention reads as follows:

LS
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Article 13 — Access to justice

“1. States Parties shall ensure effective access to justice for persons with disabilities
on an equal basis with others, including through the provision of procedural and age-
appropriate accommodations, in order to facilitate their effective role as direct and
indirect participants, including as witnesses, in all legal proceedings, including at
investigative and other preliminary stages.

2. In order to help to ensure effective access to justice for persons with disabilities,
States Parties shall promote appropriate training for those working in the field of
administration of justice, including police and prison staff.”

THE LAW
I. ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION

45. The applicant complained that the criminal proceedings against her
had been unfair. She relied on Article 6 of the Convention, which, in so far
as relevant, reads as follows:

“1. In the determination of ... any criminal charge against him, everyone is entitled
to a fair and public hearing ... by [a] ... tribunal ...

3. Everyone charged with a criminal offence has the following minimum rights:

(c) to defend himself in person or through legal assistance of his own choosing or,
if he has not sufficient means to pay for legal assistance, to be given it free when the
interests of justice so require.”

A. Admissibility

46. The Government did not raise any objection as to admissibility.

47. Regarding the applicability of Article 6 of the Convention, the Court
notes that the applicant, owing to the domestic authorities’ decision on her
mental state, could not be held criminally responsible (see paragraph 20
above) and that the compulsory measures ordered against her did not
constitute a “punishment”. However, the Court has already found that the
criminal limb of Article 6 of the Convention was applicable to proceeding
on charges that the applicant had committed a criminal offence resulting in
the application of compulsory measures of a medical nature (see Valeriy
Lopata v. Russia, n0.19936/04, §119 and 120, 30 October 2012, and
Vasenin v. Russia, no. 48023/06, § 130, 21 June 2016). The Court sees no
reason to reach a different conclusion in the present case: regardless of their
outcome, the impugned proceedings did concern a criminal charge against
the applicant and the task of the Ukrainian courts in the applicant’s case
included establishing whether the applicant had committed a criminal
offence and checking whether, in view of her state of mind, she had to bear
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criminal responsibility for the acts committed (see paragraph 40 above). It
follows that Article 6 of the Convention applied in its criminal limb.

48. The Court finds that the complaint under Article 6 § 1 of the
Convention is neither manifestly ill-founded nor inadmissible on any other
grounds listed in Article 35 of the Convention. It must therefore be declared
admissible.

B. Merits

1. Submissions by the parties
(a) The applicant

49. The applicant argued that the decision of the District Court to
exclude her from the trial had had no legal basis and had been arbitrary. As
a result of being excluded from the trial and denied access to the case file,
she had been unable to participate effectively in the trial and present her
own version of events, challenge evidence and confront witnesses.

50. She further submitted that the State-appointed counsel who had
represented her had been manifestly passive and, contrary to her interests,
had openly supported the prosecutor’s position. Morcover, D. had not
appealed against the judgment of 14 July 2014, even though such an appeal
had been the only realistic way for the applicant to challenge her conviction
and placement in the psychiatric facility, given that under domestic law, she
had had no right to appeal in person.

(b) The Government

51. The Government argued that the criminal case had been heard in
compliance with the requirements of Chapter 39 of the CCP, by an
independent and impartial tribunal which had rendered a fair and reasoned
judgment based on the evidence in the case file, such as statements of the
victim and witnesses, a record of the reconstruction of the incident and the
forensic psychiatric report.

52. Having admitted that the applicant had not been informed of the
hearing of 14 July 2014 and had not participated in the trial, the
Government submitted that under domestic law, defendants in cases like
hers did not have to attend court hearings. At the same time, the law
guaranteed that the interests of a mentally ill defendant would be protected
through mandatory legal assistance. Therefore, the applicant’s removal from
the trial had not rendered the proceedings unfair and had not put her at a
disadvantage vis-a--vis the prosecution, since her lawyer had attended the
hearing and ensured her defence. Had the applicant considered that her
lawyer — D. in particular — had acted improperly, she should have asked the
trial court to replace that lawyer.
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2. The third-party intervener

53. Validity Foundation — Mental Disability Advocacy Center, an
international human rights non-governmental organisation based in
Hungary, submitted, inter alia, that by virtue of equal recognition and equal
standing before the law, persons with psychosocial disabilities could not be
excluded from proceedings which concerned them. They had the right to be
active agents, whether by directing the actions of their representatives or
making their own applications. It was discriminatory to presume that they
could not participate effectively in such proceedings on account of their
psychosocial disability. The intervener relied on instruments adopted by
authoritative bodies, including the United Nations Special Rapporteur on
Disability and the United Nations Committee on the Rights of Persons with
Disabilities. The intervener concluded by submitting that stripping people
with disabilities of their right to participate in person in proceedings against
them or depriving them of direct access to legal remedies would amount to
discrimination and be contrary to their right of access to justice, which was
a core element of the rule of law.

3. The Court’s assessment
(a) Personal attendance
(i) General principles

54. The Court reiterates that in accordance with the requirements of a
fair trial, a person charged with a criminal offence should, as a general
principle, be entitled to be present and participate effectively in the criminal
proceedings against him or her. Moreover, subparagraphs (c¢), (d) and (e) of
Article 6 § 3 guarantee to “everyone charged with a criminal offence” the
right “to defend himself in person”, “to examine or have examined
witnesses” and “to have the free assistance of an interpreter if he cannot
understand or speak the language used in court”; it is difficult to sec how an
accused person could exercise these rights without being present (see
Vasenin v. Russia, no. 48023/06, § 134, 21 June 2016).

55. The Court also reiterates that the object and purpose of Article 6
§§ 1 and 3 (c) presuppose the accused’s presence. The trial court may
exceptionally continue hearings where the accused is absent on account of
illness, provided that his or her interests are sufficiently protected (sec
Ninn-Hansen v. Denmark (dec.), no.28972/95, p. 351, ECHR 1999-V).
However, where proceedings involve an assessment of the personality and
character of the accused and his or her state of mind at the time of the
offence, and where the outcome of those proceedings could be of major
detriment to him or her, it is essential to the fairness of the proceedings that
he or she be present at the hearing and afforded the opportunity to
participate in it together with his or her counsel (see Pobornikoff v. Austria,
no. 28501/95, § 31, 3 October 2000; Zana v. Turkey, 25 November 1997, §§
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71-73, Reports 1997-VII; and Kremzow v. Austria, 21 September 1993, §
67, Series A no. 268-B).

(i1) Application of the general principles to the present case

56. The Court reiterates that the relevant provisions of the CCP indicate
that the task of the domestic courts in the present case was to establish
whether the applicant had committed an act constituting the criminal
offence of intentionally inflicting minor bodily injury while in a state of
insanity, and, if so, to assess whether her mental condition required the
application of a particular measure — psychiatric confinement (see paragraph
40 above). It was thus essential to the fairess of the proceedings that the
applicant be present at the hearing and afforded the opportunity to
participate in it together with her counsel.

57. However, although the applicant was present at the preliminary court
hearing and appeared at the hearing on 9 July 2014, she was not given the
opportunity to participate in the trial following her exclusion by the District
Court (see paragraph 16 above). As a result, the trial took place in the
applicant’s absence and she was unable to challenge the charges against her
and the conclusion that there was a need for her to be placed in a psychiatric
facility and present evidence in this regard. The facts also suggest that the
applicant was deprived of other procedural rights, including her right to
study the case file.

58. The Court has found that, although not having an absolute character,
the right of being heard in court enjoys such a prominent place in a
democratic society and has such a fundamental value for the protection of
an individual against arbitrariness on the part of public authorities, that the
mere fact that an individual suffers from a mental illness or has been
declared legally incapacitated cannot automatically lead to the exclusion of
the exercise of that right altogether. It is the very vulnerability of a mentally
ill defendant which should enhance the need to support his or her rights (see
G. v. France, no. 27244/09, § 53, 23 February 2012). In this context, the
authorities must show the requisite diligence in effectively ensuring the
accused’s right to be present, and must act particularly carefully when
infringing that right, so as not to place mentally ill persons at a disadvantage
compared with other defendants who do enjoy that right (sec Valeriy Lopata
v Russia, no.19936/04, § 125, 30 October 2012). The Court is not
convinced that the Ukrainian authorities discharged that responsibility in the
present case.

59. In particular, there is no indication that the decision to exclude the
applicant from the trial was based on her inability to participate uscfully in
the criminal proceedings. In fact, the trial court never made a proper
assessment in this regard. The case file suggests that the applicant, whose
alleged mental disorder had not yet been confirmed by the trial court, was
deprived of her right to participate in the proceedings at the request of the
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prosecutor, in order to ensure the presence of a witness for the prosecution
(see paragraph 16 above). However, even assuming that there could have
been a need to protect a minor witness, who was vulnerable, such an aim
could only justify an exclusion of the applicant during the examination of
that witness, not from the whole trial. Furthermore, it has not been alleged
by the Government that the domestic court had before it any evidence
convincingly demonstrating that the applicant’s behaviour or mental
condition precluded her stating her case in open court and defending herself
adequately (see and compare G. v. France, cited above, §§ 54 and 55, and
Vasenin, cited above, § 139). Her submissions before the domestic
authorities, which were provided to the Court, did not attest to that.

60. While it is true that under the domestic law in force at the material
time, the applicant’s presence was not mandatory, it was provided for if her
state of health allowed her to participate usefully in the proceedings (see
paragraph 39 above). Moreover, the Plenary Supreme Court of Ukraine, in
Resolution no. 7 of 3 June 2005, specifically instructed the courts to ensure
that persons in respect of whom involuntary medical treatment was being
considered participated in hearings, except when the nature of their
condition prevented this (see paragraph 43 above). However, as stated
above, no assessment of the applicant’s ability to stand trial was ever made
by the District Court.

61. In view of the above, and given what was at stake for the applicant,
the District Court, in order to ensure the fairness of the criminal
proceedings, should not have decided on the applicant’s case without
observing her behaviour, verifying the accuracy of her statements and
comparing them with those of the victim — whose interests needed to be
protected — and the witnesses. Without looking at the quality of the
applicant’s legal representation at this juncture, the Court finds that the
presence of defence counsel during the proceedings could not compensate
for the applicant’s inability to state her own case by appearing before the
court (see Valeriy Lopata, cited above, § 128; see also, mutatis mutandis,
Duda v. Poland, no. 67016/01, 19 December 2006).

62. Accordingly, the Court finds that the trial held in the applicant’s
absence did not satisfy the requirements of fairness enshrined in Article 6
§ 1 of the Convention.

(b) Effective legal assistance
(i) General principles

63. The Court reiterates that it is of crucial importance for the fairness of
the criminal justice system that the accused be adequately defended, both at
first instance and on appeal (see Petrina v. Croatia, no. 31379/10, § 47,
13 February 2014). Nevertheless, a State cannot be held responsible for
every shortcoming on the part of a lawyer appointed for legal-aid purposes
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or chosen by the accused. It is a natural corollary that if the legal profession
is independent from the State, the conduct of the defence is essentially a
matter between the defendant and his or her counsel, whether counsel be
appointed under a legal-aid scheme or privately financed (see Cuscani v. the
United Kingdom, no. 32771/96, § 39, 24 September 2002). The competent
national authorities are required under Article 6 § 3 (c) of the Convention to
intervene only if a failure by legal-aid counsel to provide effective
representation is manifest or sufficiently brought to their atiention in some
other way (see Kamasinski v. Austria, 19 December 1989, § 65, Series A
no. 168, and Daud v. Portugal, 21 April 1998, § 38, Reports 1998-II).

64. The Court further reiterates that while the effectiveness of legal
assistance does not necessarily call for a proactive approach on behalf of a
lawyer and the quality of legal services cannot be measured by the number
of applications or objections lodged by counsel with a court, manifestly
passive conduct might at least give rise to serious doubts about the efficacy
of the defence. This is particularly so if the accused strongly disputes the
accusation and challenges evidence, or is unable to attend the trial and
ensure his or her defence in person (see Vasenin, cited above, § 142).

(ii) Application of the general principles to the present case

65. The Court notes that in the course of the criminal proceedings the
applicant was represented by State-appointed counsel, K. being succeeded
by D. It further observes that both lawyers were essentially passive and did
not appear to act in the applicant’s best interests. There is nothing in the
case file to suggest that the applicant’s counsel challenged the admissibility
of any evidence or made any application in her interests at any stage of the
proceedings, despite the fact that the applicant herself consistently denied
the charges and contested the results of her forensic psychiatric examination
and the manner in which it had been conducted (see paragraphs 6, 15, 18
and 25 above). The position taken by D. and expressed in her final
submissions is particularly striking (see paragraph 19 above).

66. The Court is also mindful of the applicant’s argument that she could
not effectively appeal against the judgment of 14 July 2014 because her
lawyer had failed to lodge an appeal. It notes that in many cases, such a
failure by a lawyer has led to a finding of a violation of Article 6 § 3 (c) of
the Convention, taken in conjunction with Article 6 § 1 (see, for
example, Siyrak v. Russia, no.38094/05, §§ 30-33, 19 December 2013;
Orlov v. Russia, no. 29652/04, §§ 109 and 117, 21 June 2011; and Ananyev
v. Russia, no. 20292/04, §§ 55-56, 30 July 2009). Morcover, in the present
case, not only did D. fail to lodge an appeal, but she also joined the
prosecutor in advocating the termination of the appeal proceedings
instituted by the applicant herself despite the importance of what was at the
stake for the applicant and the existence of obvious grounds for appeal (see
paragraph 27 above).
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67. In view of the foregoing, the Court concludes that the legal
assistance provided to the applicant was seriously and manifestly deficient.
Far from protecting the applicant’s rights and interests, her State-appointed
defence counsel appear to have mirrored the prosecution’s position, both on
substantive issues and on such an important procedural issue as the
applicant’s presence at the trial. The Court has already found that the
applicant was unfairly deprived of an opportunity to attend the trial and
present her own version of events and evidence (see paragraph 62 above). It
thus considers that the defects in the legal assistance which the applicant
received were particularly salient and damaging, given her inability to
correct or reduce in any way the negative impact that such assistance had on
the outcome of the proceedings against her.

68. As regards the Government’s argument that the applicant should
have notified the trial court of the poor quality of legal representation she
was receiving and requested a change her lawyer, the Court notes that the
failure of K. and D. to provide effective legal assistance was manifest and
that the applicant did complain about it. She asked the authorities, including
the District Court, to replace K. (see paragraphs 13 and 15 above). As
regards D., that representative appeared for the first time at the hearing on 9
July 2014 from which the applicant was excluded and which was eventually
adjourned. The next and final hearing in the case was held by the District
Court in the applicant’s absence, and it was not disputed by the Government
that the applicant had not even been aware of that hearing. It would appear
that D. ultimately followed the judge’s instruction not to inform her client of
the date of the hearing in the case, even though she herself believed that this
was contrary to her duty as defence counsel (see paragraph 17 above). In her
appeals to the higher courts, the applicant expressly complained about the
manifestly ineffective assistance of counsel K. and D., including D.’s
refusal to lodge an appeal against the judgment of 14 July 2014 (sec
paragraphs 25 and 28 above). In such circumstances, it was for the domestic
courts to intervene and appoint new counsel or to adjourn the hearing until
such time as the applicant could be adequately represented (ibid.). However,
the courts dismissed the applicant’s appeals on formal grounds, relying on
the fact that the appeals could only have been lodged by the applicant’s
lawyer, whereas the lawyer’s refusal to do so was one of the aspects of the
applicant’s complaint.

69. Finally, while it appears that in July 2014 the applicant obtained
some legal advice from a lawyer she chose, which apparently helped her
formulate her appeals (see paragraph 23 above), the Court notes that the
Government have not argued that this fact should lead to the conclusion that
the applicant was not in need of State-provided legal assistance or that the
deficiencies in the latter did not affect the fairness of the proceedings.

70. In the light of the above, the Court finds that the quality of the legal
assistance provided to the applicant in the present casc and the lack of due
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diligence on the part of the domestic courts in the matter fell short of the
requirements of Article 6 §§ 1 and 3 (c) of the Convention.

(¢) Access to an appeal

(1) General principles

71. The Court reiterates that the right of access to an appeal court in
criminal matters is no more absolute than in civil matters and the State,
which is permitted to place limitations on the right of appeal, enjoys a
certain margin of appreciation in relation to such limitations (Deweer v.
Belgium, 27 February 1980, § 49, Series A no. 35; Kart v. Turkey [GC], no.
8917/05, § 67, ECHR 2009 (extracts)). However, these limitations must not
restrict the exercise of the right in such a way or to such an extent that the
very essence of the right is impaired. They must pursue a legitimate aim and
there must be a reasonable proportionality between the means employed and
the aim sought to be achieved (Guérin v. France [GC], 29 July 1998, § 37,
Reports of Judgments and Decisions 1998-V).

(ii) Application of the general principles to the present case

72. The Court notes that on 14 July 2014 the District Court decided on
the criminal charge against the applicant, establishing that she had
committed a criminal offence. It found that she could not bear criminal
responsibility, owing to her mental health, and ordered her confinement in a
psychiatric institution. It is uncontested that, in principle, the applicant had
the right under domestic law to have her case examined on appeal, both as
to the facts and as to the law. However, as is apparent from Article 393 of
the CCP, as a person subject to coercive measures of a medical nature, the
applicant was not entitled to lodge an appeal against the judgment of 14 July
2014 herself and had to do so through her defence counsel, who at that time
was her State-appointed defence lawyer, D. (see paragraph 41 above). It
thus appears that the decision as to whether or not to appeal against the
decision of the District Court was left entirely to the discretion of D. In
other words, the applicant herself was deprived of the opportunity to defend
herself on appeal in relation to the merits of the charges and challenge the
order placing her in a psychiatric hospital.

73. In this connection, the Court does not overlook that the applicant
apparently consulted a lawyer of her own choosing before filing an appeal
submitted by her in person, without a legal representative (see paragraph 23
above). The extent to which that lawyer was involved in the drafting of the
statement of appeal is unclear. Importantly, the Government have not
argued that he was entitled under domestic law to file an appeal on behalf of
the applicant despite the fact that her defence counsel at the time was D. and
did not consider that any such possibility, if it existed, rendered
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unproblematic the prohibition on the applicant filing an appeal herself.
Therefore, there is no reason for the Court to deal with this issue.

74. In any event, in the Court’s opinion, the fact that the applicant did
not have the opportunity to lodge an appeal in person is difficult to reconcile
with Article 6 of the Convention, which calls for a person charged with a
criminal offence to have the right to participate effectively in the
proceedings against him or her. It is undoubtedly possible to envisage
situations in which an accused person’s mental state renders him incapable
of exercising his procedural rights and the delegation of those rights to
another person is justified. However, the Court will not accept the presumed
mental illness of the applicant alone as an implicit and blanket limitation of
her procedural rights, including her right to appeal, particularly where no
assessment of her capacity to participate in person in the proceedings
leading to her medical detention was made by the courts (see, mutatis
mutandis, O.G. v. Latvia, no. 66095/09, § 62, 23 September 2014, and
Proshkin v. Russia, no. 28869/03, § 92, 7 February 2012, in which the Court
examined a similar issue from the standpoint of Article 5 § 4 with regard to
a detained person). The importance of what was at stake — the applicant’s
confinement in a psychiatric hospital — compels this conclusion.

75. Moreover, as evidenced by the circumstances of the present case, the
applicant’s lawyer, D., did not lodge an appeal, against the applicant’s
wishes and despite the existence of potentially valid grounds of appeal. As
the applicant could not access that legal remedy directly, this had
irreversible consequences for the outcome of the proceedings and her rights.

76. In this regard, the Court cannot but note with concern that while the
domestic legislation in force at the material time concerning participation in
hearings and the initiation of judicial review of ongoing psychiatric
detention was amended in 2017 (sce paragraphs 42 above), no changes were
made as regards such an important aspect as an accused person’s right to
lodge an appeal in person against a judgment in criminal proceedings
ordering coercive medical measures.

77. All in all, the Court finds that, in the circumstances of the present
case, the rejection of the applicant’s appeal was an unjustified limitation on
her procedural rights and, consequently, was incompatible with the
requirements of Article 6 of the Convention.

(d) Conclusion

78. In assessing the overall fairness of the trial, the Court, having regard
to all the above mentioned factors, notably the applicant’s unjustified
exclusion from the trial before the first-instance court, combined with the
ineffective legal assistance provided to her and the absence of any proper
justification for not allowing her to lodge an appeal in person in her criminal
case, concludes that the applicant’s rights were adversely affected to such an
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extent as to undermine the overall fairness of the proceedings. The Court
accordingly finds a violation of Article 6 §§ 1 and 3 (c) of the Convention.

II. OTHER ALLEGED VIOLATIONS OF THE CONVENTION

79. On the basis of the same facts, the applicant also complained that she
had had no access to an appeal in her criminal case, that her placement in a
psychiatric hospital had been unlawful, and that she had not been able to
initiate a review of the lawfulness of her ongoing medical confinement. She
relied on Article 5 §§ 1 and 4 of the Convention and Article 2 of
Protocol No. 7.

80. Having regard to the facts of the case, the submissions of the parties,
and its above findings relating to Article 6 of the Convention, the Court
considers that it has dealt with the main legal questions raised by the case
and that there is no need to examine separately the admissibility and merits
of the remaining complaints (see Centre for Legal Resources on behalf of
Valentin Cdmpeanu v. Romania [GC], no. 47848/08, § 156, ECHR 2014).

III. APPLICATION OF ARTICLE 41 OF THE CONVENTION

81. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage

82. The applicant claimed 50,000 euros (EUR) in respect of
non-pecuniary damage.

83. The Government considered this claim unsubstantiated.

84. As to the non-pecuniary damage, the Court reiterates that where, as
in the instant case, an individual has been the victim of proceedings that
have entailed breaches of the requirements of Article 6 of the Convention, a
retrial or the reopening of the case, if he or she so requests, represents in
principle an appropriate way of redressing the violation (see Cudak v.
Lithuania [GC], no. 15869/02, § 79, ECHR 2010, with further references).
The Court considers that in the present case, an award of just satisfaction
can only be based on the fact that the applicant did not have the benefit of
the guarantees of Article 6. While it cannot speculate as to the outcome of
the domestic proceedings had the position been otherwise, the Court does
not find it unreasonable to regard the applicant as having been deprived of a
real opportunity. In addition, the applicant has sustained non-pecuniary
damage and the finding of a violation of the Convention would not
constitute sufficient just satisfaction. Having regard to the nature of the
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violations found and making its assessment on an equitable basis, as
required by Article 41, the Court awards the applicant EUR 5,400 in respect
of non-pecuniary damage.

B. Costs and expenses

85. The applicant also claimed EUR 5,100 for the costs and expenses
incurred before the domestic courts and the Court. She submitted a copy of
an agreement with her representative under which she had undertaken to
pay the representative’s legal fees at EUR 50 per hour, and a detailed
statement of the time which the representative had spent on the case,
amounting to 102 hours in total, including preparation of the applicant’s
appeals against the judgment of 14 July 2014.

86. The Government considered that the claim was unjustified and
excessive. They questioned in particular the involvement in the domestic
proceedings of the applicant’s representative before the Court (see
paragraph 23 above).

87. According to the Court’s case-law, an applicant is entitled to the
reimbursement of costs and expenses only in so far as it has been shown
that these were actually and necessarily incurred and are reasonable as to
quantum. In the present case, regard being had to the documents in ils
possession and the above criteria, the Court considers it reasonable to award
the applicant EUR 3,800 for costs and expenses in the proceedings before it.

C. Default interest

88. The Court considers it appropriate that the default interest rate
should be based on the marginal lending rate of the Furopean Central Bank,
to which should be added three percentage points.

FOR THESE REASONS, THE COURT, UNANIMOUSLY,

1. Declares admissible the complaint under Article 6 of the Convention
concerning the fairness of the criminal proceedings in view of the
applicant’s absence from the trial hearings, the poor quality of the legal
assistance provided and the lack of access to an appeal;

2. Holds that there has been a violation of Article 6 §§ 1 and 3 (c) of the
Convention,;

3. Holds that there is no need to examine the admissibility and merits of

the complaints under Article S of the Convention and Article 2 of
Protocol No. 7;
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4. Holds,

(a) that the respondent State is to pay the applicant, within three months
from the date on which the judgment becomes final in accordance
with Article 44 § 2 of the Convention, the following amounts, to be
converted into the currency of the respondent State at the rate
applicable at the date of settlement:

(1) EUR 5,400 (five thousand four hundred euros), plus any tax that
may be chargeable, in respect of non-pecuniary damage;

(ii) EUR 3,800 (three thousand eight hundred euros), plus any tax
that may be chargeable to the applicant, in respect of costs and
expenses, to be paid directly into the bank account indicated by
Mr Levytskyy;

(iii) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amounts
at a rate equal to the marginal lending rate of the European
Central Bank during the default period plus three percentage
points;

5. Dismisses the remainder of the applicant’s claim for just satisfaction.

Done in English, and notified in writing on 6 June 2024, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Victor Soloveytchik Mattias Guyomar
Registrar President
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